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[Names and Addresses of Attorneys.]

FEANK B. KINYON, Esq., Messrs. CAVANAH
& BLAKE, Boise, Idaho,

Attorneys for Appellant.

Messrs. JOHNSON & JOHNSON, Boise, Idaho,

Attorneys for Appellee.

In the District Court of the Third Judicial District

of the State of Idaho in and for the County of

Ada,

BOISE CITY, a Municipal Corporation of the State

of Idaho,

Plaintiff,

vs.

THE BOISE ARTESIAN HOT AND COLD
WATER COMPANY (a Corporation),

Defendant.

Amended Complaint.

Comes now the above-named plaintiff, Boise City,

a municipal corporation of the State of Idaho, and

for cause of action against the defendant herein,

complains and alleges:

I.

That the plaintiff, Boise City, is now and at all

times hereinafter mentioned, has been a municipal

corporation within the county of Ada, State of

Idaho, created by and existing under the laws of

the State of Idaho.
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ii.

That the defendant is a private corporation,

organized and existing under tlie hiws of the State

of West Virginia, with its principal place of busi-

ness at Boise Citv. Ada County, State of Idaho, and

is authorized and empowered by its articles of in-

corporation to carry on and conduct a waterworks

system and to sell and rent water to the inhabitants

of said Boise City.

III.

That on the third day of October, 1889, said Boise

City, by its Mayor and Common Council, passed and

adopted on ordinance granting to one H. B. East-

man and B. M. Eastman, and their successors in

interest in their waterworks, a license for an in-

definite period to lay, construct and repair water-

pipes in the streets and alle^^s of said Boise City,

through which water is now and at all times herein

mentioned has been furnished by said defendant

and its predecessors in interest in and to said water-

works system to the plaintiff, and the residents and

inhabitants of said Boise City for profit, which said

ordinance was accepted by the said predecessors in

interest of said defendant in and to said waterworks

system, a copy of said ordinance approved Octolxa*

3d, 1889, is as follows, to wit

:

ORDINANCE No. 94.

AN OIU)INANCE GKANTING TO EASTMAX
BKOTHEKS THE RIGHT TO LAY WATER
PIPES IN BOISE CITY.

The Mayor and Conmion Council of Boise City, I.

T., ordain:



The Boise Artesian etc. Water Co., Ltd. 3

Section 1. H. B. Eastman and B. M. Eastman

and their successors in interest in their waterworks

for the supply of mountain water to the residents

of Boise Cit}", are hereb}^ authorized to lay and re-

pair their water-pipes in, through, along and across

the streets and alleys of Boise City, under the sur-

face thereof; but they shall at all times restore and

leave all streets and alleys in, through, along or

across which they ma}^ lay such pipes in as good

condition as they shall find the same, and shall at

all times prompth^ repair all damages done by them

or their pipes or by water escaping therefrom.

Section 2. This ordinance shall take effect from

and after its passage and approval.

Passed the Council this 3d day of October, 1889.

Approved

:

JAMES A. PINNEY,

Mayor.

[Seal] Attest: C. S. McCONNEL,
City Clerk.

IV.

That the said defendant, The Boise Artesian Hot

and Cold Water Compan}^ now is and has been for

a period of more than two years last past, the suc-

cessor ill interest of the said H. B. Eastman and B.

M. Eastman, in and to the waterworks svstem

herein referred to, and are now and for a period of

more than two years last past, has been engaged in

the sale and rental of water for profit from its said

waterworks sj^stem to the plaintiff and the resi-

dents and inhabitants of said Boise City under the

provisions of the aforesaid ordinance and license.
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V.

That the said defendant, the Boise Artesian Hot

and Cold Water Company, and its predecessors in

interest in and to its said waterworks system, are

now, and ever since the 3d day of October, 1889,

have been using the streets and alleys of said Boise

City in the sale and delivery of water to the plain-

tiff and the residents and inhabitants of said Boise

City through the water-pipes of said waterworks

system, and in the laying and repairing of said

water-pipes connected with its said waterworks

system.

VI.

That the plaintiff, Boise Cit3% on the 7th day of

June, 1906, enacted and approved an Ordinance of

said City No. 678, requiring the said defendant, the

Boise Artesian Hot and Cold Water Company to

pay to said Boise City on the first day of each and

every month, a monthly license of three hundred

($300.00) Dollars for the use and occupancy of the

streets and alleys of said Boise City by the said

defendant in the sale and delivery of water to the

plaintiff and the residents and inhabitants of said

Boise City, through the said water-pipes of said

defendant laid and maintained by said defendant

in the streets and alleys of said Boise City, and fur

the privilege granted by the aforesaid Ordinance

No. 94, approved Octol)er 3, 1889; that in said Ordi-

nance No. 678, demand was thereby made by said

Boise City of and from the said defendant to there-

after pay to said Boise City on the lirst day of each

and everv month, said monthly license of $300.00,
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and the City Clerk of said Boise City Avas required

by the provisions of said Ordinance No, 678 to

notify said defendant of the requirements of said

Ordinance No. 678.

VII.

That the whole number of the members of the

Common Council of the plaintiff, Boise City, on the

7th day of June, 1906, was twelve (12) members,

^nd that said Ordinance No. 678, after the same was

vetoed by the Mayor of the plaintiff on the 2d day

of June, 1906, was thereafter on the 7th day of June,

1906, passed by the common council of said Boise

City over the veto of said Mayor by a two-third vote

cast by the members of the Common Council of said

Boise City.

VIII.

That the City Clerk of said Boise City duly noti-

fied the said Boise Artesian Hot and Cold Water

Company of the requirements of said Ordinance No.

678, and from and after the enactment of said Ordi-

nance No. 678, and until this action was begun did

on the first day of each and every month demand of

said defendant the payment of said monthly license

of $300.00 required by said ordinance, but the said

defendant refused on the first dav of each and every

month after the enactment and approval of said

ordinance No. 678 until the beginning of this suit,

and still refuses and neglects to pay said monthly

license or any part thereof to said Boise City.

IX.

That on the 6th day of December, 1906, the plain-

tiff by its Mayor and Common Council, passed and
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approved an Ordinance No. 699, requiring ana

ordering the proper officers of said Boise Cit}^ to

institute an action for and on behalf of said Boise

City in any Court of competent jurisdiction against

the said defendant for the enforcement of the pro-

visions of said Ordinance No. 678, and the collection

from said defendant of the sum of money due said

Boise City from said defendant under the provisions

of said Ordinance No. 678.

X.

That all of the aforesaid ordinances referred to

herein are now and ever since their said passage

and approval have been in force and have never

been repealed.

XL
That the said defendant and its predecessors in

interest in and to said waterworks system have

never at any time paid to said Boise City any com-

pensation for the use and occupancy of said street^

and alleys of said Boise City by the said waterworks

S3^stem of the defendant.

XII.

That by reason of the enactment nnd approval of

the aforesaid ordinance and the use and occupancy

of the said streets and alleys of said Boise City by

the said defendant as aforesaid with its said water-

works system, the said defendant became and was

on the first day of April, 1909, and now is indebted

to Boise City in the sum of Ten Thousand Ouv

Hundred Thirty ($10,130.00) Dollars due as said

license.
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xni.

That the said plaintiff did on the first day of each

and every month from the said 7th day of June,

1906, to the first day of April, 1909, demand of the

said defendant to pay the said amount due as said

license, but the defendant refused and neglected to

pay the same or any part thereof and that there is

due and owing to the plaintiff on the first day of

April, 1909, as such license the sum of Ten Thou-

sand One Hundred Thirty ($10,130.00) Dollars.

Wherefore, the plaintiff prays judgment against

the defendant herein for the sum of Ten Thousand

One Hundred Thirty ($10,130.00) Dollars, together

with interest thereon at the rate provided by law,

from the date of filing this complaint until paid and

for costs of suit.

P. B. KINYON,
Attorney for Plaintiff.

Residence, Boise, Idaho.

State of Idaho,

County of Ada,—ss.

Joseph T. Pence, being first duly sworn for and

on behalf of Boise City, the above-named plaintiff,

deposes and says: That he has read the foregoing

amended complaint, knows the contents thereof and

the facts therein stated are true of his own knowl-

edge, except as to those matters which are therein

stated to be on his information or belief, and as to

those matters that he believes it to be true. That

the above-named plaintiff, Boise City, situated in

Ada County, Idaho, is a municipal corporation
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organized and existing under and by virtue of the

laws of the State of Idaho, and that affiant is the

duly elected, qualified and acting Mayor of said

plaintiff, and therefore he makes this affidavit as

such Mayor for and on behalf of said plaintiff.

JOSEPH T. PENCE.

Subscribed and sworn to before me this 26 day of

April, 1909.

[Seal] E. C. ROWELL,
Notary Public.

Service of a copy of the foregoing Amended Com-

plaint is hereby acknowledged this 12th day of May,

1909.

JOHXSOX & JOHXSOX and

EDGAR WILSOX,
Attorneys for Defendant.

[Endorsed] : Filed April 26, 1909. W. L. Cuddy,

Clerk. By W. D. McReynolds, Deputy Clerk.

In the District Court of the Third Judicial District

of the State of Idaho in and for the County of

Ada,

BOISE CITY, a Municipal Corporation of the State

of Idaho,

Phiintiff,

vs.

THE BOISE ARTESIAX HOT AXD COLD
WATER COMPAXY, LIMITED (a Con^ora-

tion),

Defendant.
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Petition for EemovaL

To the Honorable District Court of the Third Judi-

cial District of the State of Idaho, in and for

Ada County:

Your petitioner, the Boise Artesian Hot and

Cold Water Company, Limited, the above-named

defendant, appearing specially for the purpose of

this petition only, respectfully shows to this Honor-

able Court, that this suit is of a civil nature, and

that the matter and amount in dispute in said suit

exceeds the sum or value of two thousand dollars,

exclusive of interest and costs.

That the controversy herein is and at the time of

the commencement of this suit was between citizens

of different States; and that your petitioner, the

defendant in said suit, was, at the time of the com-

mencement of the suit, and still is, a corporation

organized and existing under the laws of the State

of West Virginia, and a resident and citizen of said

State and of no other State; and that the plaintiff,

Boise City, is a municipal corporation organized and

existing under the laws of the State of Idaho and a

citizen of said state.

And your petitioner offers herewith a good and

sufficient surety for its entering in the Circuit Court

of the United States for the Central Division of the

District of Idaho, on the first day of its next session,

a copy of the record in this suit, and for paying all

costs that may be awarded by said Circuit Court,

if said court shall hold that this suit was wrongfully

or improperly removed thereto.
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And your petitioner therefore prays that the said

surety and bond may be accepted; that this suit

may be removed into the next Circuit Court of the

United States to be held in the Central Division of

the District of Idaho, pursuant to the Statutes of

the United States in sucli case made and provided^

and that no further proceedings may be had herein

in this court.

And your petitioner will ever pray.

THE BOISE ARTESIAX HOT AXD COLD
WATER COMPANY, LIMITED, Peti-

tioner.

By B. S. HOWE,
Secretary.

EDGAR WILSOX and

JOHNSOX & JOHXSOX,
Its Attorneys,

Specially appearing for the purposes of this peti-

tion only.

State of Idaho,

Count.v of Ada,—ss.

B. S. Howe, being first duly sworn, deposes and

says that he is the secretary of the Boise Artesian

Hot and Cold Water Com])any, Limited, the above-

named petitioner and makes this verification for

and on behalf of said petitioner. Tliat the foregoing

])etition is true to his own knowledge.

B. S. HOWE.

Subscrilicd and swoi'u to before^ me this 18th day

of .May, VM.).

[Seal] HICHAKM) II. JOHNSOX,
«

Xotarv Public*.
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[Endorsed] : Filed May 15, 1909. W. L. Cuddy,

Clerk. By Otto F. Peterson, Deputy.

In the District Court of the Third Judicial District

of the State of Idaho in and for the County of

Ada.

BOISE CITY, a Municipal Corporation of the State

of Idaho,

Plaintiff,

vs.

THE BOISE ARTESJAN HOT AND COLD
WATER COMPANY, LIMITED (a Corpora-

tion),

Defendant.

Bond on Removal.

Know All Men by These Presents: That the

Boise Artesian Hot and Cold Water Company,

Limited, as principal and Timothy Regan and

James E. Clinton, Jr., of Boise City, Ada County,

Idaho, as sureties, are holden and stand firmly

bound unto Boise City, a municipal corporation of

the State of Idaho, in the penal sum of one thou-

sand dollars, for the payment whereof, well and

truly to be made unto said Boise City, we bind our-

selves, our heirs, representatives and assigns jointly

and severally firmly by these presents.

Upon condition nevertheless that, whereas, the

said Boise Artesian Hot and Cold Water Company,

Limited, has petitioned the District Court of the

Third Judicial District of Idaho, held in and for

Ada County, for the removal of a certain cause
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therein pending, wherein the said Boise City is

plaintiff and the said Boise Artesian Hot and Cold

Water Company, Limited, is defendant to the Cir-

cuit Court of the United States for the Central Divi-

sion of the District of Idaho.

Xow, if the said Boise Artesian Hot and Cold

AVater Company, Limited, shall enter in the said

Circuit Court of the United States on the first day

of its next session, a copy of the record in said suit,

and shall well and truly pay all costs that may be

awarded by said Circuit Court of the United States

if said court shall hold that said suit was wrongfully

or improperly removed thereto, then this obligation

shall be void; otherwise, it shall remain in full force

and virtue.

In Witness Whereof, the said Timothy Regan and

James E. Clinton, Jr., have hereunto set their hands

and seals this 13th day of May, 1909.

TIMOTHY REGAN. [Seal]

JAMES E. CLINTON, Jr. [Seal]

State of Idaho,

Countv of Ada,—ss.

Timothy ]?(^gan and James E. Clinton, Jr., being

first dulv sworn, each for himself and not one for

tlie other, deposes and says, that he resides in Boise

City, Ada County, Idaho, and is freeholder therein

?.nd above all property, exem})t from execution,

and is wortji the sum of two tliousaiid dollars over

TIMOTHY KM^]OAN.

JAMES E. CLINTON, Jr.
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Subscribed and sworn to before me this 14th day

of May, 1909.

[Seal] EICHAED H. JOHNSON,
Notary Public.

»/

[Endorsed] : Filed, May 15, 1909. W. L. Cuddy,

Clerk. By Otto F. Peterson, Deputy.

In the District Court of the Third Judicial District

of the State of Idaho in and for the County of

Ada,

BOISE CITy,, a Municipal Corporation of the

State of Idaho,

Plaintiff,

vs.

THE BOISE ARTESIAN HOT AND COLD
WATER COMPANY, LIMITED (a Cor-

poration),

Defendant.

Order of Removal.

This cause coming on for hearing upon applica-

tion of the defendant herein for an order transfer-

ring this cause to the United States Circuit Court

for the District of Idaho, Central Division, and it

appearing that the defendant has filed its petition

for such removal in due form of law, and that de-

fendant has filed its bond duly conditioned, with

good and sufficient sureties as provided by law, and

it appearing to the Court that by the filing of plain-

tiff's amended complaint the amount prayed for in

said complaint and in controversy in this action, ex-

<'lusive of interest and costs, has been increased from
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seventeen hundred and fifty dollars, the amonnt

prayed for in the original complaint, to ten thousand

one hundred and thirty dollars, and that defendant

has not pleaded to said amended complaint or de-

murred or answered thereto, and that the time has

not elapsed wherein defendant is allowed under the

practice and laws of the State of Idaho, and the

rules of said court, to appear, plead, dennu^ or an-

swer said amended complaint, and it appearing that

this is a proper cause for removal to said Circuit

Court.

Xow, therefore, it is hereby ordered and ad-

judged that this action be and it is herel\v removed

to the United States Circuit Court for the District

of Idaho, Central Division, and the clerk is hereby

directed to make up the record in said cause for

transmission to said couii: forthwith.

Done in open court this 15 day of May, 1909.

FREMONT WOOD,
Judge.

[Endorsed] : Filed, May 15, 1909. W. L. Cuddy,

Clerk. By Otto F. Peterson, Deputy.
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[Certificate to Record on Removal.]

In the District Court of the Third Judicial District

of the State of Idaho, in and for the County of

Ada.

BOISE CITY, a Municipal Corj^oratlon of the

State of Idaho,

Plaintiff,
vs.

THE BOISE AETESIAN HOT AND COLD
WATER COMPANY, LIMITED (a Cor-

VO^^i^on), Defendant.

CLERK'S CERTIFICATE WITH EECOllD-

State of Idaho,

Countv of Ada,—ss.

I, W. L. Cuddy, Clerk of the District Court of

the Third Judicial District of the State of Idaho,

in and for the County of Ada, hereby certify the

above and foregoing to be a full, true and correct

•copy of the record, and whole thereof, in the above-

lentitled action, heretofore pending in said District

court, being the action wherein Boise City, a

Municipal Corporation is plaintiff and The Boise

Artesian Hot and Cold Water Company, Limited,

is defendant, said record consisting of the original

complaint, filed on the 13th day of December, 1906,

the summons and return thereon, filed on the 15th

day of December, 1906, demurrer to original com-

plaint filed on the 17th day of January, 1907, stipu-

lation, filed on the 27th day of February, 1907,

amended complaint, filed April 26th, 1909, order of

the Court permitting plaintiff to file amended com-
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plaint, petition for removal filed May 15tli, 1909,

bond on removal filed May 15tli, 1909, and order of

removal filed May 15th, 1909, all as appears on the

files and of record in my office.

Given under my hand and the seal of said Courts

at my offi^ce in Boise City, Idaho, this 17th day of

May, 1909.

[Seal] W. L. CUDDY,
Clerk of District Court, Ada County, Idaho.

By Otto F. Peterson,

Deputy.

I, Frank B. Kinyon, City Attorney of Boise City,

and attorney for plaintiff herein, do hereby ac-

knowledge the receipt of notice of the removal of

said action to the Circuit Court of the United States

for the District of Idaho, Central Division, and of

the filing of the transcript of the record with the

Clerk of said Circuit Court of the United States, this

17th dav of May, 1909.

FRANK B. KINYON,
City Attorney and Attorney for Plaintiff.

[Endorsed] : Filed, May 17, 1909. A. L. Eichard-

s(m, Clerk.

In the Circuit Court of the United States for the

District of Idaho^ Central Division.

BOISE CITY, a Municipal Corporation of the

State of Idaho, ^^. . ,.^
' Plaintiff,

vs.

THE ]^>OISE ARTESIAN HOT AND COLD
WATER COMPANY, LIMITED (a Cor-

poration),
T^ ^ 1 fDefendant.
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Stipulation [Filed January 6, 1909, of Facts].

It is hereby stipulated by counsel in the above-

entitled action that the defendant has furnished

water to plaintiff as shown in the annexed statement,

during the years 1908 and 1909 ; and paid the defend-

ant the amounts thereon stated.

That the city council of plaintiff in tlie month of

December, 1909, by resolution directed defend-

ant company to install fire hydrants for use by the

city fire department on the defendant mains as fol-

lows: On the corner of North 17th and Sherman

Streets, North 19th and Sherman Streets, North

17th and Brumback Streets, North 21st and Ressi-

gue Streets, and West State and 19th Streets.

That the plaintiff reserves its objections to the ad-

missibility of the above facts on the ground that

they are irrelevant, immaterial and incompetent and

not a defense to the action.

Dated January 6th, 1909.

F. B. KINYON and

CAVANAH & BLAKE,
Attorneys for Plaintiff.

JOHNSON & JOHNSON.
Attorneys for Defendant.
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AMOUNTS PAID BY CITY OF BOISE TO THE
BOISE ARTESIAN HOT AND COLD
WATER COMPANY, from January 1st, 190&,

to December 1st, 1909.

Date Paid.

Domestic
Use.

Flushing Street

Sewers. Sprinkling . Heating.

1908

January 4th 45.55 348.30.. , 880 . 80

FebriiaiM- 8 30.40 177.55..

March 7 23.05 176.40..

April 6 24.55 176.40..

June 6 45.15 307.45..

August 10 50.24 94.60..

Sept. 10 29.66 47.30..

Oct. 6 30.03 47.30..

Nov. 7 31.16 47.30.. . 3,300.00

Dec. 5 26.00 47.30... 500 . 00

1909

January 6 354 . 46

March 8 69.80 140.82..

May 10 32.60 47.30..

June 9 36.60 47.30..

July 6 40.55 47.30..

August 18 49.75 47.30..

Oct. 4 67.50 94.60.. . 2,000.00

Nov. 7 57.00 47.30.. 337 . 00

Dec. 4 38.25 47.30.. . 1,763.84

$727.84 $1,989.12 $8,299.10 $837.50
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Summary

:

Cold Water for Domestic Use 727.84

" " " Sewer Flushing 1989.12

" " Street Sprinkling 8299.10

Hot Water for Heating City Hall 837 . 50

Total $11853.56

[Endorsed] : Filed Jan. 6, 1909. A. L. Richard-

son, Clerk.

In the Cireuit Court of the United States for the

District of Idaho, Central Division,

BOISE CITY, a Municipal Corporation of the

State of Idaho,

Plaintiff,

vs.

THE BOISE ARTESIAN HOT AND COLD
WATER COMPANY, LIMITED (a Cor-

poration),

Defendant.

Answer to Amended Complaint.

The above-named defendant answers plaintiff's

amended complaint filed in the above-entitled action,

as follows:

I.

This defendant admits the first and second allega-

tions of said complaint and also evers that in addi-

tion to the power and authority mentioned in said

second allegation, this defendant was expressly au-

thorized and empowered by its charter or articles of
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iueorporation, among other things, to take, purchase,

acquire, hold, operate and maintain the rights and

properties of water companies, associations or cor-

porations, and to acquire, use, own, and operate all

properties, franchises, rights, claims, privileges and

everything belonging to that certain corporation

known as the Artesian Hot and Cold Water Com-

pany, Limited, and to be successors in every respect

of the said corporation; and defendant's said charter

provided, that its period of existence should be fifty

years from and after the date of its incorporation,

or to and until the first day of September, x\. D. 1950.

This defendant further avers that within three

months from the time it commenced to do business in

the State of Idaho, to wit, on the fourth day of Sep-

tember, 1901, it designated B. S. Howe, a person re-

siding in Ada County, Idaho, the county in which

its principal place of business in Idaho is conducted

upon whom process issued by authority of, or under

any law of said State, might be served, and on said

last-named date, filed such designation in the office

of the Secretary of State of the said State of Idaho

and in the office of the Clerk of the District Court of

said County of Ada; and defendant further avers

that within three months after the taking effect of

the a(;t of the legislature of Idaho approved March

10, 1903, relating to foreign corporations, it filed with

the county recorder of said county of Ada, a copy

of its articles of incorporation, duly certified to by

tlic Secretary of State of West Vii'ginia, and also

Hied a copy thereof, duly certified by saiil county re-

corder with the Secretary of State of Idaho, and all
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of said designations have ever since remained and

now are in full force, and said copies have ever since

remained and are now on file in said offices.

II.

The defendant admits that the ordinance set forth

in the third allegation of plaintiff's amended com-

i:>laint was passed and adopted by said Boise City at

the time and in the manner set forth in said allega-

tion, but defendant denies that said ordinance was

merely a license for an indefinite period to lay, con-

struct or repair water-pipes in the streets and alleys

of said city, but avers that said ordinance became,

when acted upon by the grantees therein and their

successors in interest, a franchise as hereinafter

more fully set forth,

III.

The defendant admits the fourth, fifth, sixth,

seventh, eighth, ninth g^iid tenth allegations of said

complaint.

IV.

The defendant denies that by reason of the enact-

ment and approval of the ordinances mentioned in

said complaint, or by its use or occupancy of the

streets and alleys of Boise City with its waterworks

system, it became or was on the first day of April,

1909, or at any other time, indebted to said Boise

City in the sum of ten thousand one hundred thirty

dollars, or in any sum whatever.

V,

The defendant admits the demands made upon it

by plaintiff, and its refusal to pay the amounts de-

manded, as alleged in the thirteenth allegation of
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said complaint, but denies that it was indebted to

plaintiff on the first day of April, 1909, or at any

other time, in the sum of ten thousand one hundred

thirty dollars, or in any sum whatever.

VI.

And further answering said complaint, this de-

fendant avers, that on the tenth day of July, 1890,

the Mavor and Common Council of plaintiff, under

authority contained in its charter and the general

laws of Idaho, duly passed an ordinance granting to

the Artesian Water and Land Improvement Com-

pany, a corporation, and its successors and assigns,

the privilege of laying down and maintaining water-

pipes in the streets and alleys then laid out, or there-

after to be laid out and dedicated in said Boise Citv,

a copy of which ordinance is hereto annexed, made a

part of this answer, and marked Exhibit '*A.''

VII.

That the said Artesian Water and Land Improve-

ment Company was a corporation duly organized un-

der Chapter V of Title IV of the Civil Code of Idaho,

relating to water and canal corporations, for the pur-

pose of supplying said plaintiff and its inhabitants

with water for public and family uses, and after the

passage and approval of the ordinance mentioned in

the sixth allegation hereof, the said Artesian Water

and Land Improvement Company accepted the same

and immediately proceeded thereunder and with due

diligence, to sink artesian wells, construct reservoirs

and lay pipes under and along plaintiff's streets and

alleys and to supply plaintiff and its inhabitants with
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pure, fresh water for municipal, domestic and irriga-

tion purposes. That up to the time said last named

company sold and conveyed its said waterworks and

property to the Artesian Hot and Cold Water Com-

pany, Limited, as hereinafter alleged, it expended in

the construction, extension and improvement thereof,

over fifty thousand dollars.

VIII.

That after the passage and approval of the ordi-

nance set forth in the third paragraph of plaintiff's

amended complaint, the said H. B. Eastman and B.

M. Eastman, accepted the same and immediately pro-

ceeded thereunder and with due diligence, to con-

struct a waterworks plant or system, consisting of

artesian wells, and reservoirs, and laid mains and

pipes under and along plaintiff's streets and alleys

and supplied plaintiff and its inhabitants with pure

mountain water in accordance with said ordinance.

That up to the time said Eastmans sold and con-

veyed their said waterworks plant and rights to the

Artesian Hot and Cold Water Company, Limited, as

hereinafter alleged, they had expended in the con-

struction thereof over tw^enty thousand dollars.

IX.

That the Artesian Hot and Cold Water Company,

Limited, w^as a corporation duly organized under said

laws of the State of Idaho, relating to water and

canal corporations, and w^as authorized by its articles

of incorporation, to supply plaintiff and its inhabi-

tants with water for municipal and domestic uses,

and to purchase and acquire the waterworks, wells.
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reservoirs, pipe-lines, properties, rights and fran-

chises of the said Eastman Brothers and said Arte-

sian Water and Land Improvement Company. That

on the 28th day of J\iarch, 1891, the said Artesian

Hot and Cold Water Company, Limited, purchased

for a valuable consideration the said Eastman Bro-

thers waterworks system and all property belonging

thereto and all rights, privileges and franchises

granted to said Eastmans under the ordinance set

forth in the third allegation of said complaint, and

that on the said 28th day of March, 1891, the said

Artesian Hot and Cold Water Company, Limited,

also purchased for a valuable consideration, the said

waterworks system of said Artesian Water and Land

Improvement Company, and all property belonging

thereto and all rights, privileges and franchises

granted to said company under the ordinance men-

tioned in the sixth allegation hereof, or by the laws

of Idaho. That from and after the said 28th day of

March, 1891, and until the sale of its waterworks and

property in the year 1901, as alleged in the next alle-

gation hereof, the said Artesian Hot and Cold Water

Company, Limited, acting under authority of said

ordinances and the said laws of Idaho, supplied plain-

tiff and its inhabitants with pure, fresh water for

municipal, domestic and other useful purposes, in all

respects in accordance with said ordinance and as re-

quii'od bv said laws of Idaho. That durine: the said

period of time plaintiff's population increased from

about three thousand to about six thousand inhabi-

tants and i\\o area thereof Was greatly enlarged by

the laying out and platting of additions thereto,
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which were settled upon and occupied, and during

said period said company with the plaintiff's knowl-

edge and consent, extended its pipe-lines under the

streets and alleys of said city from time to time and

supplied said additions with water to meet the de-

mands therefor. That during said period said Com-

pany laid about fifteen miles of additional pipe-lines

for cold water supply, constructed tv\^o wells, and one

reservoir for cold water, erected a large steam pump-

ing plant with a capacity of 3,000,000 gallons per day

and made improvements to its cold water plant aggre-

gating in cost, more than one hundred and ninety-two

thousand dollars.

That on the 28th day of August, 1901, defendant

purchased for valuable consideration, the entire

waterworks system and plant of said Artesian Hot

and Cold Water Company, Limited, including all of

its wells, reservoirs, pumping plants, pipe-lines,

pipes, real and personal propert}^ of every nature,

and also all of the rights, privileges and franchises

which had been granted to it and to its predecessors

in interest by the ordinances of plaintiff, hereinbe-

fore referred to, and by the laws of Idaho. That at

all times since said 28th day of August, 1901, this

defendant has supplied to plaintiff and its inhabi-

tants, by virtue of said ordinance and laws, and with

plaintiff's knowledge, acquiescence and consent,

j)ure, fresh water for municipal, domestic and other

useful purposes in accordance with said ordinances

and in full compliance therewith and with said laws

of Idaho. That sinee said last named date, plain-
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tiff's population has increased from about six tliou-

sand to over twentv-five thousand inhabitants, and

this defendant, with plaintiff's knowledge, acqui-

escence and consent, has extended its cold w^ater sys-

tern to meet the grow^th of said city, and has laid

over thirty miles of additional mains under the

streets and alleys of said city, constructed numerous

wells and galleries, acquired by condemnation pro-

ceedings additional land for the development of an

increased water sup^aly, installed four electric pumps
of an aggregate capacity of six and one-half million

gallons of water per day and has expended in the

improvement and extension of said cold water sys-

tem, an additional sum of more than one hundred

and forty thousand dollars.

XI.

That the supplying of water to said Boise City

and its inhabitants by this defendant and its pre-

decessors in interest and the use by them of its

streets and alleys during the past twenty years has

l)een under authority of said ordinances and the la^^'S

(f Idaho, before referred to, and was and is an im-

portant public service of great benefit to said plain-

tiff and its inhabitants and was the consideration for

which plaintiff' granted said franchises, as aforesaid,

and it was upon the faith of said grants and the re-

liance thereon that defendant and its grantors made
tiie expenditures aforesaid, l)ut defendant avers that

at llic time of the passage of said ordinance men-

tioned ill the sixth allegation ot* said complaint, the

said plaintijT and its mavor and common council

claimed and have ever since clainuHl that said grants
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to said Eastmans and said Artesian Water and Land

ImproYement Company were and are mere licenses

which may be revoked or annulled at the will of said

common council and that said common council may

compel this defendant to discontinue its business of

supplying water and of using said streets and alleys

therefor, or subject it to the payment of said license

fee or any other burdens for such privilege, and said

common council enacted said license tax ordinance

on this ground only, but this defendant avers that

said grants, when accepted and acted upon by de-

fendant and its grantors, as aforesaid, became and

are franchises and binding contracts between plain-

tiff and defendant for the purposes aforesaid,

XIL
That each and every year since this defendant

and its grantors have been engaged in the business

of supplying water, as aforesaid, their waterworks

and all property, both real and personal owned by

them in the Territory and State of Idaho, have been

duly assessed for payment of all state and county,

city and school taxes in like manner and to the same

extent and in the same proportion to the value

thereof, as all other property in said Boise City, and

this defendant and its predecessors in interest have

each and every year paid to the proper tax collector

the full amount of each and all of the taxes so as-

sessed against its property.

XIIL
That on the 11th day of May, 1905, pursuant to

section 2711 of the Eevised Statutes of Idaho, and
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the Act approved March 9th, 1905, amendatorr

thereof, two ccmmissioners were appointed by the

Mayor and Common Coimcil of said plaintiff and

two conmiissioners were thereafter appointed by this

defendant for the purpose of fixing and determining-

the rates to be charged for water for domestic, muni-

cipal and other purposes in said Boise City. That

said commissioners duly met and organized and con-

tinued in session over two months, and adopted a

schedule of rates to be charged by defendant for all

of said purposes, as required by said statute. That

the plaintiff and defendant were represented by

counsel before said commission and a large amount

of evidence was introduced and the said commission

carefully investigated the value of defendant's

waterworks plant and reasonable operating expenses

and deterioration thereof and fixed rates to be

charged said city and its inhabitants for water at fig-

ures which were intended to yield to defendant, a net

return of six per cent per annum, upon the then

value of its plant, and defendant avers that said

rates have not up to the present time and will not,

in the future, to the best of defendant's information

and belief, yield to defendant any greater net return.

That the said rates, adopted by said commission

went into effect on the first day of August, 1905, and

were accepted by plaintiff and defendant, and ever

since have been and now are in full force and effect,

and have never been repealed or modified, and, under

tlie provisions of said statutes, will contimie in force

until WW rates are established. Tliat this defend-

ant has at all times acquiesced in the rates fixed by
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said commission, and regulated its charges in ac-

cordance therewith.

That the license tax levied by said plaintiff against

this defendant under the ordinance mentioned in the

sixth allegation of said complaint was not considered -^

or contemplated by said commissioners in fixing said

rates to be charged by this defendant, and the en-

forcement and collection of said license tax as prayed

for in said complaint will reduce the defendant's net

income to an amount considerabl}^ less than that

fixed by said commission and which would be en-

tirely inadequate, unreasonable and unfair and

which would amount to confiscation of defendant's

property.

XIV.

This defendant further avers that the Capital

Water Company is a corporation organized under

said laws of Idaho, relating to water and canal cor-

porations, for the purpose of supplying said Boise

City and its inhabitants with water, and said com-

pany is now and for a long time past has been en-

gaged in the business of supplying water to plaintiff

and its inhabitants for municipal, domestic and other

useful purposes, under ordinances granted by plain-

tiff and under the said laws of Idaho, and said com-

pany is using and occupying the plaintiff^s streets

and alleys with its pipes and mains in the same man-

ner and for the same purposes as this defendant, but

said company is not required b}^ the said plaintiff

b}' ordinance or otherwise to pay any license or tax

whatever for such privileges, and there are also

numerous other individuals, associations and cor-
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porations using plaintiff's streets and alleys for the

purpose of supplying plaintiff and its inhabitants

with electric lights and gas and for street railroad,

telegraph and telephone purposes, none of whom are

required by plaintiff to pay any license or tax for

the 2)rivilege of carrying on their business or using

said streets and alleys.

XV.
This defendant further avers that by reason of

the premises, the said ordinance mentioned in the

sixth allegation of said complaint, as sought to be

enforced by said plaintiff in this action, will impair

and destroy the said franchises and contract rights

of this defendant and the obligations thereof, and is

therefore in contravention of the provisions of ar-

ticle I, section 10, of the Constitution of the United

States, forbidding any legislation impairing the obli-

gation of contracts, and is invalid; and that the

enforcement of said ordinance will deprive this de-

fendant of its property without due process of law

and deny to this defendant the equal protection of

the laws, in violation of the Federal Constitution of

the Fourteenth Amendment thereto, and that said

(U'dinance amounts to double taxation of defendant's

])iT)peity, and is unreasonable and oppressive and is

in vi(.Iation of the constitution and laws of the State

of Idaho.
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Wherefore, this defendant prays that it may be

hence dismissed with its costs and disbursements in-

curred herein.

RICHARD H. JOHNSON and

EDGAR WILSON,
Attorneys for Defendant, Residence, Boise, Idaho.

RICHARD Z. JOHNSON,
Of Counsel, )

State of Idaho, '^k'a^^

County of Ada,—ss.

Benjamin S. Howe, being first duly sworn, de-

poses and says that he is an officer, to wit, the Secre-

tary of the above-named defendant and makes this

verification for and on behalf of said defendant.

That he has read the foregoing answer and knows

the contents thereof. That the same is true of his

own knowledge except as to the matters therein

stated to be on his information or belief, and as to

those matters that he believes it to be true.

[Seal] B. S. HOWE.

Subscribed and sworn to before me this 14th day

of May, 1909.

RICHARD H. JOHNSON,
Notary Public.

Exhibit ^^A"' [to Answer to Amended Complaint].

An Ordinance Granting to the Artesian Water and

Land Improvement Company, the Right to Lay

Water-pip«s in Boise City.

The Mayor and Common Council of Boise City,

Idaho, do ordain:

Section 1. The privilege of laying down and

maintaining water-pipes in the streets and alleys
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now laid out, or hereafter to be laid out and dedi-

cated in Boise City^ Idaho, is hereby granted to the

Artesian Water and Land Improvement Company^

its successoi*s or assigns.

Section 2. All water-pipes ]3laced in said streets

and alley's shall be laid down in workmanlike man-

ner, and all excavations made for pipes shall be prop-

erly filled and with all convenient speed.

Section 3. This Ordinance shall take effect and

be in force from and after its passage.

Approved July 10, 1890.

I hereby acknowledge service of a copy of the fore-

going Answer to Amended Complaint this 18th day

of Mav, 1909,

F. B. KINYON,
Citv Attoruer and Attorney for Plaintiff.

[Endorsed] : Filed May 18, 1909. A. L. Richard-

son, Clerk,

In the Circuit Court of the United States for the

District of Idaho, Central Division.

noiSE CITY, a Municipal Corporation of the State

of Idaho,

Plaintiff,

vs.

TIIK P>()JSE ARTESIAN HOT AND COLD
WATER COMPANY, Li:\[ITED (a Corpo-

i-atiou),

Defendant.
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Motion to Strike.

Comes plaintiff and moves to strike from the an-

swer of the defendant herein the following

:

I.

To strike from paragraph I of said answer all that

portion thereof beginning with the word **and," at

the end of line one and ending with the words, ''Sep-

tember, A. D. 1950," at the end of line fourteen on

the first page thereof, for the following reasons

:

a. For the reason that said allegations are irrele-

vant and have no substantial relation to the question

in controversy, and can in no event affect the deci-

sion of the Court.

&. That in the particulars set forth under a said

matter is redundant.

II.

To strike from said answer that portion of para-

graph VII, beginning in line thirteen with the words

''that up to the time," and thence to the end of said

paragraph VII, for the reasons set forth in para-

graph I hereof, reference to which is hereby made.

III.

To strike from paragraph VIII of said answer

that portion thereof beginning with the words "That

up to the time," in line nine thereof, and thence to

the end of the paragraph, for the reasons set forth

in the first paragraph hereof, reference to which is

hereby made.

IV.

To strike from paragraph IX of said answer that

portion thereof beginning in line thirty of said para-
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graph being line seven on page six of said answer,

with the words, ^Hhat during the said," and thence to

the end of the paragraph, for the reasons set forth

in the first paragraph hereof, reference to which is

hereby made.

V.

To strike from said paragraph IX of said answer

that portion thereof beginning in line thirty-eight

thereof, and being line fifteen on page six, with the

words, ^^that during said period," and thence to the

end of said paragraph, for the reasons set forth in

the first paragraph hereof, reference to which is

hereby made.

VI.

To strike from paragraph X of said answer that

portion thereof beginning with line fifteen, being line

eight on page seven, with the words, ^Hhat since said

last named," and thence to the end of the said para-

graph, for the reasons set forth in the first paragraph

hereof, reference to which is hereby made.

VII.

To strike from said answer the whole of paragraph

XIII, for the reasons set forth in the first paragraph

hereof, reference to which is hereby made.

VIII.

To strike from said answer the whole of paragraph

XIV, for the reasons and upon the grounds set forth

in the first paragraph hereof, reference to which is

hereby made.

Wherefore, etc.,

F. B. KINYON,
Attorney for Plaintiff,

Residing at Boise, Idaho.
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Service of the within and foregoing Motion to

Strike, with cop}^, admitted this 17th day of June,

1909.

EDGAR WILSON and

JOHNSON & JOHNSON,
Attorneys for Defendant.

[Endorsed] : Filed June 17th, 1909. A. L. Rich-

ardson, Clerk.

In the Circuit Court of the United States for the Dis-

trict of Idaho, Central Division,

BOISE CITY, a Municipal Corporation of the State

of Idaho,

Plaintiff,

vs.

THE BOISE ARTESIAN HOT and COLD WA-
TER COMPANY, LIMITED (a Corpora-

tion),

Defendant.

Demurrer.

Comes the plaintiff and without waiving its motion

to strike filed herein, files this its demurrer to the

answer of the defendant herein, and for ground

thereof alleges

:

I.

That said answer does not state, facts sufficient to

constitute a defense.

11.

That said answer is uncertain in that it cannot be

determined therefrom whether the clause ^*Laws of
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the State of Idaho," as used in paragraphs 9, 10 11

and 11, refers to Title Four of the Revised Codes re-

lating to corporations or \Yhether it refers to Section

2711 of the Eevised Statutes of Idaho, and the Act

approved March 9, 1905, amendatory thereof, or

whether it refers to Chapter Five of Title Four of

the Civil Code of Idaho relating to Water and Canal

corporations, or whether the same refers to still other

Laws of the State of Idaho.

III.

That said answer is ambiguous for the reasons as-

signed in paragraph II, hereof relating to uncer-

tainty.

IV.

That said answer is unintelligible for the reasons

assigned in paragraph II, hereof relating to uncer-

tainty.

Wherefore, etc.,

F. B. KIXYON,
Attorney for Plaintiff,

Residing at Boise, Idaho.

Service of the within demurrer, with copy admit-

ted this 17th day of June, 1909.

EDGAR WILSON and

JOHNSON & JOHNSON,
Attorneys for Defendant.

[Endorsed] : Filed June 17, 1909. A. L. Richard-

son, Clerk.
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Ordinance No. 699.

By Councilman DAVIS.

AN ORDINANCE ORDERING AND REQUIR-
ING THE PROPER OFFICERS OF BOISE
CITY, IDAHO, TO INSTITUTE AN AC-

TION FORTHWITH IN ANY COURT OF
COMPETENT JURISDICTION FOR THE
ENFORCEMENT AND COLLECTION OF
ALL SUMS OR AMOUNTS OF MONEY
DUE SAID BOISE CITY UNDER THE
PROVISIONS OF ORDINANCE 678, EN-

ACTED AND APPROVED BY SAID CITY
ON JUNE 7, 1906.

BOISE CITY DOES ORDAIN AS FOLLOWS

:

Sec. 1. That the proper oi!icers of Boise City,

Idaho, are hereby instructed, required and ordered to

institute forthwith an action for and on behalf of and

in the name of said Boise City in any court of com-

petent jurisdiction for the enforcement and collec-

tion of all sums or amounts of money due said Boise

City, under provisions Ordinance 678, enacted and

approved by said Boise City, on June 7, 1906.

Sec. 2. This Ordinance shall take effect and be

in force from and after its passage and approval.

PASSED by the Common Council of Boise City,

Idaho, this 6th day of December, 1906.

APPROVED by the Mayor of Boise City, Idaho,

this 6th day of December, 1906.

APPROVED
JAS. A. PINNEY,

Mayor.
Attest : E. L. SAVIDGE,

City Clerk.
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I, Emily L. Saridge, City Clerk of Boise, Idaho,

hereby certify that the above and foregoins; is a true

and correct copy of original Ordinance 699, passed

the common comicil December 6, 1906, approved l)y

the Mayor December 6th, 1906, and of record and on

file in this office.

Given under my hand and the seal of Boise City,

Idaho, this 27th day of December, 1906.

[Seal] E. L. SAYIDGE,
City Clerk.

[Endorsed] : Filed June 30, 1909. A. L. Richard-

son, Clerk.

1)1 the Circuit Court of the United States for the Dis-

trict of Idaho, Central Division,

BOISE CITY, a Municipal Corporation of the State

of Idaho,

Plaintiff,

V9.

THE BOISE ARTESIAN HOT and COLD WA-
TER COMPANY, LIMITED (a Corpora-

tion),

Defendant.

Stipulation [Filed October 23, 1909 ] of Facts.

It is hereby stipnkted by and between the parties

to the above-entitled action by their attorneys herein

that the followinti^ shall constitute a statement of tlie

facts agreed upon in said action to be used on the

fimil trial hereof before the court, a jury being ex-

pressly waived herein.
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1. The first, second, fourth, fifth, sixth, seventh,

eighth, ninth and tenth allegations of plaintiff's

amended complaint are admitted.

2. All of the third allegations of said complaint

is admitted except that portion thereof on the fourth

and fifth lines of said allegation, which states, that

said ordinance is ''a license for an indefinite period."

3. That the first, seventh and eighth allegation of

defendant's answer to said amended complaint are

hereby admitted to be true.

4. That the sixth allegation of defendant's said

answer, including Exhibit ''A" therein referred to,

is hereby admitted to be true, but plaintiff does not

admit that the ordinances referred to in said allega-

tion were passed by the common council of plaintiff

under authority of the general laws of Idaho.

5. That the ninth and tenth allegations of defend-

ant's said answer are hereby admitted to be true, but

plaintiff does not admit that the ordinances men-

tioned in said allegations and in the said sixth allega-

tion are franchises or that defendant furnished such

water under authority of or in accordance with the

law^s of Idaho, or that such laws apply to the furnish-

ing of water in Boise City, but plaintiff admits that

the defendant and its predecessors in interest in fur-

nishing such water complied with all conditions and

requirements contained in such laws, and plaintiff

reserves its objection as to the admissibility of the

facts set forth in the said ninth and tenth allegations

on the ground that they are irrelevant, incompetent

and immaterial and no defense to the action.
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6. As to the eleventli allegation of said answer,

plaintiff admits that after the passage of said ordi-

nances purporting to give the rights to use the streets

and alleys of said city, the predecessors of said de-

fendant proceeded to lay their pipes and supply said

water, and that defendant and its said predecessors

in interest have ever since continued so to do by rea-

son of the passage of said ordinances, and that since

the passage of said ordinance mentioned in the sixth

allegation of said complaint said plaintiff and its

common council have claimed that said ordinances

were and are revocable licenses, as alleged in said

eleventh allegation of said answer.

7. The twelfth allegation of said answer is here-

by admitted to be true, but plaintiff reserves the ob-

jection that the facts therein stated are immaterial,

irrelevant and incompetent and not a defense to the

action.

8. As to the thirteenth allegation of said answer,

plaintiff admits the appointment of the commis-

sioners, and that they met and adopted a schedule of

rates to be charged by defendant for all purposes

mentioned in said allegation, and that said rates were

intended to yield the net return of six per cent men-

tioned therein and that they do not now and will not

yield a greater return, and tliat the said rates so fixed

by said commission were after August 1, 1905, and

still are charged by defendant for water, and that de-

fendant has at all times acquiesced in the rates so

fixed and regulated its charges accordingly, and that

Si\id license tax levied by plaintiff was not considered

or contenii)late(l by said commission in fixing said
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rates, and tliat its enforcement will reduce defend-

ant's net income to an amonnt considerably less than

that fixed by said commission, as set forth in said

thirteenth allegation of said answer, but plaintiff

does not admit that the statutes referred to in said al-

legation have application to the appointment of com-

missioners in said Boise City, or that they could be

legally appointed pursuant to said statutes,

9. That the fourteenth allegation of said answer

is hereby admitted to be true and it is stipulated that

the franchise to the Capital Water Company men-

tioned therein is by its terms limited to endure for a

period of fifty years, and plaintiff reserves its legal

objection that said franchise was not granted under

the laws of Idaho therein referred to, and that the

facts stated in said thirteenth and fourteenth allega-

tions are irrelevant, incompetent and immaterial and

not a defense to the action.

10. It is admitted that the said Eastman Brothers

and the said Artesian Water and Land Improvement

Company and said defendant paid no pecuniary con-

sideration for the grants miade to them of the use of

said streets and alleys, and that no pecuniary consid-

eration therefor was ever demanded or required by

said plaintiff therefore, prior to the passage of said

Ordinance No. 678, which is hereto attached, marked

Exhibit 1, and is admitted in evidence.

11. It is admitted that plaintiff has made due and

proper demand upon defendant for the payment of
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the amotmt prayed for in said complaint and that de-

fendant has paid no part thereof.

Dated October 22, 1909.

F. B. KINYON and

CAVANAH & BLAKE,
Attorneys for Plaintiff.

JOHNSON & JOHNSON,
Attorneys for Defendant.

[Endwsed]: Filed October 23, 1909. A. L. Rich-

ardson, Clerk.

Exhibit No. 1.

ORDINANCE #678.

B}' Councilman Davis.

AN ORDINANCE REQUIRING THE BOISE
ARTESIAN HOT AND COLD WATER CO:\T-

PANY, A PRIVATE CORPORATION, OR-
GANIZED AND EXISTING UNDER AND
BY VIRTUE OF THE LAWS OF THE
STATE OF WEST VIRGINIA, TO PAY TO
BOISE CITY A MUNICIPAL CORPORA-
TION OF THE STATE OF IDAHO ON THE
FIRST DAY OF EACH AND EVERY
MONTH, A MONTHLY LICENSE OF $300.-

00 FOR THE USE AND OCCUPANCY OF
THE STREETS AND ALLEYS OF SAID
BOISE CITY, IDAHO, IN FURNISHING
WATER TO THE RESIDENTS OF SAJD
CITY.

WTTEl'EAS, Boise (^ity is a iimnicipal ('or])ora-

tioii urbanized ^ind existing under and by virtue of

the laws of Ihe State of Idaho, and,



The Boise Artesian etc. Water Co,, Ltd, 43

WHEREAS, the Boise Artesian Hot and Cold

Water Company is a private corporation organized,

existing and operating under the laws of the State

of West Virginia, and

WHEREAS, said Boise City on the 3d day of Oc-

tober, 1890, approved an ordinance granting to H. B.

Eastman and B. M. Eastman and their successors in

interest in their waterworks, a license for an indefi-

nite period to lay and repair water-pipes in the

streets and alleys of said Boise City through which

water is being furnished by said Company to the resi-

dents of said City for profit, and

WHEREAS, The said Boise Artesian Hot and

Cold Water Company are the successors in interest

of the said H. B. Eastman ^and B. M. Eastman in and

to said waterworks.

NOW, THEREFORE, BOISE CITY DOES OR-

DAIN AS FOLLOWS

:

SECTION 1. THAT, The Boise Artesian Hot

and Cold Water Company, a private corporation

organized and existing under and by virtue of the

laws of the State of West Virginia, the successors in

interest of the said H. B. Eastman and B. M. East-

man in and to said waterworks now being operated

and said license granted by said ordinance of Octo-

ber 3, 1899, in said Boise City, are hereby required to

hereafter pay to said Boise City on the first day of

each and every month, a monthly license of $300.00

for th€ privilege granted by said ordinance of Oc-^

tober 3, 1899, to lay and repair water-pipes in the

streets and alleys of said City through which water
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is being fiii nished to the inhabitants of said Boise

City by said Company.

SECTION 2. THAT demand is herebv made bv

said Boise Citv of and from said The Boise Artesian

Hot and Cold Water Company to hereafter pay to

said Boise City on the first day of each and every

month said monthly license of $300.00 required by

Section 1 of this Ordinance.

SECTION 3. THAT, the City Clerk of said

Boise City is hereby required, after this ordinance is

in force, to notify said The Boise Artesian Hot and

Cold Water Company of the requirements of this

ordinance to pay said license as aforesaid.

SECTION 4. THAT nothing in this ordinance

shall be construed or understood as gi^anting any

priyilege or authority for any other term than that

provided for in the aforesaid Ordinance of October

3, 1899.

SECTION 5. THIS Ordinance shall take effect

and go in force from and after its passage and ap-

})roval.

Passed the Common Council of Boise City, Idaho,

t1 11*^ 31st day of May, 1906.

Vetoed by the Mayor June 2, 1906.

Passed over the Mayor's veto June 7, 1906, by a

vote of 8 ayes; 3 noes.

Attest: E^[ILY L. SAVIDGE,
City Clerk.

r, E. L. Savidge, City Clerk, hereby certify that

tlie within and foregoing is a true and correct copy

of Ordinance Xo. 678 passed by the counnon Council

of VuA^v Cily, the 31st day of .May, 1906, vetoed by
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the Mayor the 2d day of June, 1906, passed over the

Mayor's veto June 7th, 1906, and of record and on

file in this office.

Given under my hand and the seal of Boise City,

this 26th day of July, 1906.

[Seal] EMILY L. SAVIDGE,
City Clerk.

[Endorsed]: Filed June SO, 1909. A. L. Rich-

ardson, Clerk.

In the Circuit Court of the United States for the

District of Idaho, Central Division.

BOISE CITY, a Municipal Corporation of the

State of Idaho,

Plaintiff,

THE BOISE ARTESIAN HOT AND COLD

WATER COMPANY, LIMITED (a Cor-

poration),

Defendant.

Stipulation [Re Submission of Demurrer, etc.].

It is hereby stipulated by and between the parties

to the above-entitled action, through their attorneys

herein

:

1. That the demurrer to defendant's answer and

the motion to strike out parts of said answer hereto-

fore filed may be argued and submitted together at

the hearing of said cause in Portland, Oregon, on

July 12th, 1909, before Honorable William B. Gil-

bert, United States Circuit Judge for the Ninth
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Judicial Circuit, the coujt having heretofore ex-

pressed its approval.

2. That the copy of the Ordinance of said Boise

City Xo. 678, mentioned in paragraph VI of plain-,

tiff's amended complaint, certified by the City Clerk

of said Boise City on the 26th day of June, 1906, may
be filed herein and used on the trial of this action,

and copies of any other ordinances so certified, that

counsel may desire to introduce, may be so filed in

evidence.

3. That the ordinance granted by plaintiff to the

Capital Water Company, mentioned in paragraph

XIV of defendant's answer, was specified to con-

tinue for fifty years from the time it was passed by

the city council.

F. B. KINYON,
Attorney for Plaintiff.

EDGAR WILSON and

JOHNSON & JOHNSON,
Attorneys for Defendant.

[Endorsed] : Filed June 30, 1909. A. L. Rich-

ardson, Clerk.
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In the Circuit Court of the United States for the

District of Idaho, Central Division,

BOISE CITY, a Municipal Corporation of the

State of Idaho,

Plaintiff,

vs.

THE BOISE AETESIAN HOT AND COLD
WATER COMPANY, LIMITED (a Cor-

poration),

Defendant.

Opinion [Filed July 29, 1909].

FRANK B. KINYON, for the Plaintiff,

JOHNSON & JOHNSON and EDGAR WIL-
SON, for the Defendant.

The plaintiff brings an action against the defend-

ant alleging that on October 3, 1899, the plaintiff, by

its mayor and common council, adopted an ordinance

which provides as follows: *^ Section 1. H. B. East-

man and B. M. Eastman and their successors in in-

terest in their waterworks for the supply of moun-

tain water to the residents of Boise City, are hereby

authorized to lay and repair their water-pipes in,

through, along and across the streets and alleys of

Boise City, under the surface thereof; but they shall,

at all times, restore and leave all streets and allevs,

in, through, along and across which they may lay

such pipes, in as good condition as they shall find the

isame, and shall, at all times, promptly repair all

damage done by them or their pipes, or by water es-

caping therefrom"; that the ordinance granted a
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lieense for an indefinite period, and that it was ac-

cepted by the grantees thereof; that the defendant

became the successor in interest of the said H. B. and

B. M. Eastman; that the defendant and its prede-

cessors in interest are now, and ever since October 3,

1889, haA^e been using the streets and alleys of said

Boise City in the sale and delivery of water to the

plaintiff, and the residents of said city; that the

I)laintiff on June 7, 1906, enacted and approved an

ordinance requiring the said defendant to pay plain-

tiff on the first day of each month, a monthly license

of $300, for the use and occupancy of the streets

and alleys of said city by the defendant in the sale

and delivery of water to the plaintiff and the inhabi-

tants of said city, and for the privilege granted by

said ordinance of October 3, 1889 ; that demand has

been made upon the defendant for the payment of

said monthly license, but payment has been refused.

Judgment Avas demanded for the sum of $10,130.

The defendant answered, alleging that on July 10,

1890, the mayor and common council of plaintiff duly

passed an ordinance granting to the Artesian Water
and Land Improvement Company, a corporation and

its successors and assigns, the privilege of laying-

down and maintaining water-pipes in the streets and

alleys then laid out or thereafter to be laid out, and

dedicated in said Boise City; that said corporation

accepted the same and immediately proceeded there-

under with due diligence to sink artesian wells, con-

struct reservoirs, and lay pipes under and along th(^

streets and alleys of said city to supply it and its in-

]ia))itants with water, and theu'ein expended over
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$50,000; tliat the said H. B. and B. M. Eastman ac-

cepted the ordinance of October 3, 1889, laid their

water mains and pipes under and along the streets

of said city and up to the tiruB they conveyed their

I)lant to the defendant, they had expended thereon

the sum of $20,000 ; that on March 28, 1891, the Ar-

tesian Hot and Cold Water Company, Limited, be-

came the owner by purchase of the rights of said

Eastman Brothers and of the said Artesian Water

and Land Improvement Company, and since said

date has supplied water to said city and its inhabi-

tants and lias improved its plant at an expense of

$192,000; that on August 28, 1901, the defendant be-

came the owner by purchase of the entire waterworks

system and plant of the Artesian Hot and Cold

Water Company, Limited, and since said date has

supplied the plaintiff and its inhabitants with water

and therein has expended $140,000, and the defend-

ant alleges that the plaintiff and its mayor and com-

mon council have claimed and are claiming that the

defendant is a mere licensee under a license which

may be revoked or annulled at the will of said com-

mon council, and the defendant avers that said ordi-

nances when accepted and acted upon by the defend-

ant and its grantors became and are franchises and

binding contracts between the plaintiff and defend-

ant
; that the defendant during the whole time of its

engagement in the business of supplying water, has

paid its due proportion of taxes, State, county, city

and school taxes upon all its property in said city,

and has charged and received water rates in accord-

ance with the rate duly established bv commission-
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ers appointed under section 2711 of the Revised

Statutes of Idaho, and the Act of March 9, 1905,

To the answer the plaintiff demurs on the ground

that the facts stated therein constitute no defense to

the cause of action alleged in the complaint.

GILBERT, Circuit Judge, after stating the case.

The Circuit Court of Appeals for this Circuit had

occasion to construe the ordinance of October 3,

1889, granting to the Eastman Brothers and their

successors in interest in their waterworks, author-

ity to lay and repair their water-pipes in and through

the streets and alleys of Boise City, and held that

since no term was specified in the ordinance for the

enjoyment of the privilege so granted, it was a

grant of a license only, legalizing such use of the

streets for supplying w^ater until such time as the

city might see fit to terminate the privilege. Boise

City Artesian Hot and Cold Water Co. v. Boise City,

123 Fed. 232. This was held under the doctrine,

sustained b}^ the decided weight of authority, that a

municipal corporation has no power to grant a fran-

chise in perpetuity unless it is expressly authorized

by the legislature. 28 Cyc. 875 ; Logansport Ry. Co.

v. Logansport, 114 Fed. 688; Detroit v. Detroit City

R. Co., 56 Fed. 867; Birmingham etc. Street Ry. Co.

V. Birmingham Street R. Co., 79 Ala. 465. Section

2710 of the Revised Statutes of Idaho, 1887, refer-

ing to water and canal corporations, and providing

that no contract or grant must be made for a term

exceeding 50 years, was not deemed applicable to the

case for the reason that the Eastman ordinance was a

grant of a privilege to individuals and not to a cor-
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poration. In construing that section of the stat-

utes, the Supreme Court of Idaho in Jack v. Village

of Grangeville, 9 Idaho, 291, held that it had no ap-

plication to individuals or natural persons. See,

also, Santa Ana Water Co. v. Town of San Buena

Ventura, 56 Fed. 339. But in the present case, a dif-

ferent question is presented, for the Court is called

upon to construe the ordinance of July 10, 1890,

granting to the Artesian Water and Land Improve-

ment Company, a corporation, its successors or as-

signs, ^^The privilege of laying down and maintain-

ing water-pipes in the streets and alleys now laid

out or hereafter to be laid out and dedicated to Boise

City." This ordinance is not more inclusive than

the ordinance granting the privilege to Eastman

Brothers, the predecessors in interest of the Artesian

Water and Land Improvement Company, and, like

that ordinance, it contains no expression of the will

of the connnon council as to the term or duration of

the granted right. The defendant contends that the

omission is to be filled by reading into the ordinance

the prohibition of section 2710 of the Eevised Stat-

utes that no contract or grant to a corporation *^must

be made for a term exceeding 50 years," and that

thereby it is made a franchise for 50 years. This is

the crucial question in the case, upon the answer to

which depends the disposition of the demurrer.

There is a line of cases which hold that where a

municix^al corporation grants a franchise or enters

into a contract permitting the use of its streets for a

fixed period longer than that which is allowed by

law, the contract is wholly void as ultra vires, and
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will not be sustained for any period wliatever. Tliiis

in Sullivan v. Bailer, 83 X. W. 996, the Supreme

Court of Michigan held that under a city charter

conferring power on the connnon council to contract

to supply its inhabitants with water and light, and

granting the use of the streets for those purposes for

a period not exceeding ten years, the common coun-

cil cannot grant a franchise for the use of the streets

for a longer period tiaan i^n years for those purposes,

and that the grant of a franchise for thii^ty years was

void. So in Gaslight & Coke Co. v. City of Xew Al-

bany, 156 Ind. 406, under a statute which authorized

the municipal corporation to make contracts for

lighting its streets for a teiTu not exceeding ten years,

a franchise given by ordinance for a period of

twentv vears was held to be whollv invalid, and not

to be allowed to stand for the ten years authorized

bv statute. Said the Court : ^'The contract here with

respect to duration involves but a single proposition,

a single and specific term of twenty-three years,

which, from its indivisible nature, must either stand

or fall as an entiretv." The same was held in Citv

of Wellston v. Morgan, 59 Ohio St. 147; Town of

Kirkwood v. Meremac Highlands Co., 94 Mo. App.

637; City of Somerset v. Smith (Kentucky), 49 S.

W. 456; State ex rel. Davis v. Harrison, 46 N. J. L.

79; Himiphreys v. Mayor of Bayonne, 55 X. J. L.

and Manhattan Trust Co. v. City of Dayton, 8 C. C.

A. 140.

But it would seem that, upon priuciple, there is

a distinction to be observed between cases where the

municipality grants a franchise for a fixed period of
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time in excess of that which the law permits, and

cases where it grants a franchise for an indefinite

period under a law which places a limit upon the

life of such a franchise. In the first class of cases,

there must be imputed to the municipal authorities

and the contracting parties a violation of the law,

and there is good ground for saying that the contract

is ultra vires and wholly void, and that a Court may
not lop off the excess of time so granted and hold the

franchise good for the term for which it might law-

fully have been given. In the second class of cases,

it is reasonable to hold that there was absence of in-

tention to disregard the law, that the franchise was

granted in view of the existing statutory limitation

fixed upon its life, and that the ordinance granting

it being silent as to its duration, the omission is to be

supplied by a reference to the statute. It is true

that in Blaschko v. Wurster, 156 N. Y. 447, the

Court refused to sustain as valid for the period lim-

ited by the statute a grant of a franchise for an in-

definite time. In that case, the charter provided

that no franchises or right to use the streets of the

city could be granted for a longer period than

twenty-five years. It was held that a resolution of

the aldermen granting consent to a railroad company

to operate in certain streets without any limitation

as to time was not a valid exercise of the power to

grant consent for twenty-five years, and hence was

not good as a consent for twenty-five years, but was

void. But in People ex rel. Flatbush Gas Co. v.

Coler et al., 103 N. Y. S. 590, the court declined to

follow the Blaschko case, and held that under the
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Greater Xew York charter forbidding the grant of

any franchise to use the streets for a period longer

than twenty-five years, where a comj^any has laid

electric wires and furnished light to the city and

others for ten years under a contract with the com-

missioners of parks giving it the right to do so,

without limiting the time, the contract is valid for

the exercise of the right for twenty-five years from

its date. Eeferring to the decision in Blaschko v.

Wui'ster, the court said that the franchises attempted

to be granted there were clearly an attempt to evade

the provisions of the Greater Xew York charter,

which was about to go into effect, that the circum-

stances of the granting evidenced bad faith, and a

deliberate breach of duty on the part af the authori-

ties, and that for these reasons the contracts had

been held void, and the court had refused to consider

the grant good even for twenty-five years. '^Like

reasons, however," said the Court, *' cannot apply

here where the Gas Company has been operating un-

der some kind of a franchise for ten years with the

consent and ajDproval, and for the benefit of the

city." The Court of Appeals, 190 X. Y. 268, re-

versed the decision in People ex rel. Flatbush Co. v.

Coler, solely on the ground that the common council

and not the commissioner of public parks was the

proper authority to give consent to the use of the

streets. A case directly in point is Old Colony

Trust Co. V. City of Wichita, 123 Fed. 762, affirmed

by the Circuit Court of Appeals for the Eighth Cir-

cuit in 132 Fed. 641. In that case one of the ques-

tions involved was the length of the life of an ordi-
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nance granting to a telephone company the right to

maintain its poles and wires in the streets of a city,

no term being stated in the ordinance. The Court

held, and it seem.s to have been assumed by counsel

for both parties, that the life of the privilege granted

was twenty years. This Vv^as held under the provi-

sions of General Statutes of Kansas, 1889, section

555, wherein, in defining the general powders of the

mayor and council of incorporated cities, the legisla-

ture coupled the grant of power to permit the use of

streets for water, light and other purposes, with the

proviso that no franchise or right of way or privilege

of an}^ character should be granted for a longer

period than twenty years.

It is not reasonable to suppose that the City of

Boise intended to grant as a mere license, subject to

recall at any time, a privilege such as that w^hich is

embodied in the ordinance under consideration, or

that the grantee thereof would have accepted it on

that understanding, or on that understanding would

have incurred the expense of installing its water plant.

The conclusion that it was in law such a license,

should be reached by la Court only when confronted

with the alternative of choosing between the two con-

structions, one that it is a mere license, the other that

it is a grant in perpetuity. It was in the face of that

alternative that the Court in Boise City Artesian Hot

and Cold Water Co. v. Boise City held that the grant

of the Eastman Brothers must, in law be deemed a

license. Upon a careful consideration of the ques-

tion here involved, and the authorities applicable

thereto, and in view of the fact that the privilege so
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granted is not exclusive and does not stand in the way
of the city's granting like privileges to others, or in-

stituting its o^vn water plant and supply, I am in-

clined to the opinion that the ordinance under con-

sideration, having been accepted and acted upon by

the grantee and its successoi^, creates a franchise for

fifty years, which may not be impaired by the imposi-

tion of a license tax upon the use of the streets for the

purposes for which it was so created, and that the

demurrer should be overruled.

[Endoi^ed] : Filed, July 29, 1909. A. L. Richard-

son, Clerk.

In the Circuit Court of the United States for the Dis-

trict of Idaho, Central Division.

BOISE CITY, a Municipal Corporation of the State

of Idaho,

Plaintiff,

vs.

THE BOISE ARTESIAN HOT AND COLD WA-
TER COMPANY, LIMITED (a Corpora-

tion),

Defendant.

Order [on Motion to Strike].

This cause having been submitted upon a motion to

strike out portions of the answer, and upon a denmr-

rer to the answer, the plaintiff appearing by Frank

B. Kinyon, its attorney, and the defendant appear-

ing by Johnson & Johnson and Edgar Wilson, its at-

torneys, the Court being now fully advised iii the

premises,

—
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It is ordered, that the said motion be allowed as

to that portion thereof directed to paragraphs 8 and

14 of said answer, and as to the remainder thereof

disallowed, and that the diemurrer be, and is hereby

overruled.

WM, B. GILBERT,
Circuit Judge.

[Endorsed] : Filed July 29, 1909. A, L. Richard-

son, Clerk,

In the Circuit Court of the United States for the Dis-

trict of Idaho, Central Division,

BOISE CITY, a Municipal Corporation of the State

of Idaho,

Plaintiff,

vs.

THE BOISE ARTESIAN HOT AND COLD WA-
TER COMPANY, LTD, (a Corporation),

Defendant.

Opinion [Filed April 1, 1910].

F. B. KINYON, City Attorney of Boise City,

CAVANAH & BLAKE, for the Plaintiff.

JOHNSON & JOHNSON, for the Defendant.

GILBERT, Circuit Judge

:

By the stipulation of the parties, this case is sub-

mitted for trial without a jury, and for judgment

upon the pleadings and an agreed statement of the

facts. The action is brought by the plaintiff to re-

cover certain license fees charged against the de-

fendant for the use and occupancy of the streets and

allevs of the city in the sale and delivery of water to
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the plaintiff and its inhabitants, under an ordinance

approved on June 7, 1906. The defendant denied it?

liability on the ground that on July 10, 1890, the

mayor and common council of the plaintiff had, by.

ordinance, granted to the defendant's predecessor in

interest, a corporation, and to its successors and as-

signs, the privilege and franchise of laying do\^Ti and

maintaining water-pipes in the streets and alleys then

laid or thereafter to be laid out and dedicated in the

city, and that the franchise had been accepted and

acted upon and used in compliance with its terms,

and among other matters pleaded in defense, the de-

fendant alleged that on May 11, 1905, pursuant to

section 2711 of the Eevised Statutes of Idaho, and

the Act approved March 6, 1905, amendatory there-

of, two commissionei^ were appointed by the mayor

and common council of the plaintiff, and two commis-

sioners were thereafter appointed by the defendant

for the purpose of fixing and determining the rates

to be charged for water for domestic, municipal and

other purposes in said Boise City. That said com-

missioners duly met and organized and adopted a

schedule of rates to be charged by the defendant for

all of said purposes as required by said statute, which

schedule was adopted upon consideration and investi-

gation of the value of the defendant's waterworks

plant and reasonable operating expenses and deterio-

ration thercH)f, as fixed rates to be charged the said

city -and its inhabitants at figures which were in-

tended to yield to the defendant a net return of six

per cerit i>ci- annum u})on the then value of its plant,

and that said rates have not, u]) to the present time,
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and will not in the future, to the best of defendant's

information and belief, yield the defendant any

greater net return. That the said rates so adopted

went into effect on August 1, 1905, and were accepted

by both plaintiff and defendant, and ever since have

been and now are in full force and effect, and will

continue in force until new rates are established, and

that the defendant has at all times acquiesced in said

rates. A demurrer to the answer was interposed on

the ground that the right so granted was a license

merely, revokable at the will of the grantor, for the

reason that no period for its duration had been ex-

pressed in the ordinance, and that the facts stated in

the answer constituted no defense to the cause of ac-

tion alleged in the complaint. It was held upon the

demurrer that seetion 2710 of the Revised Statutes

of Idaho, 1887, referring to water and canal corpora-

tions, and providing in general terais that ''no con-

tract or grant must be made for a term exceeding

fifty years," was to be referred to as determining the

length of life of the franchise, and that the term of

fifty years so fixed, should be read into the ordinance

as a part thereof.

The plaintiff now directs attention to a decision of

the Supreme Court of Idaho of date February 18,

1909, Boise City Nat. Bank v. Boise City, 100 Pac.

93, the effect of which, it is said, is to hold that a gen-

eral statute of the state, such as that embodied in sec-

tion 2710 has no application to a city incorporated

under a special charter. The question involved in

that ease was whether the act of the legislature of

February 24, 1905, which was an act to provide for
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the issuance of bonds for improvements of streets

and laying of sewers in incorporated cities, towns

and villages, and for the payment of costs of such

improvement and sewers, by installments, and mak-

ing the provisions thereof applicable to cities, towns

and villages which have levied special assessments

for improvements or for laying sewers, was a statute

which in any way controlled or related to the action

of the officials of Boise City in issuing local improve-

ment bonds for sewer districts. It was held that it

did not, and tliat the action of the officials of Boise

in issuing such bonds was controlled only by the spe-

cial charter of Boise City, as amended -on February

22, 1907, wherein was provided a complete system

for building sewers, assessing the property benefited,

and collecting from the property owners the cost

thereof, which method the act declared should be ex-

clusive. And the Court held that, while the Act of

1907, contained no repeal of any of the provisions

of the Act of 1905, and was not as full and complete

as it ought to be in regard to the making of improve-

ments, and tlie Act of 1905 was not inconsistent with

it, ],ut merely went further and gave additional

l)owers, yet the omission was nevertheless inten-

tional, that the provisions of the general law of 1905

had no application to the new charter, but applied

to cities and towns organized under a general law

and not to those organized under spe(*ial charters,

that tlie State constitution contemi)lates that special

charter sliall lie amended by special acts only, and

that tlie genei'al laws relating to the local government

of a city cannot be made to ai)ply to Boise City witli-
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out the consent of a majority of the electors. I am
unable to see that the decision has any appreeialde

bearing upon the question here involved. Section

2710 of the Revised Statutes of 1887 is not a statute

defining the powers of incorporated cities, towns and

villages, but is a general statute of the state, declar-

ing a rule of public policy with reference to all canal

and w^ater corporations of the state, limiting the life

of the contracts which may be made with them for

the supply of water for the use of incorporated towns

and cities of the state. It is found in the statutes

under the title ^^Corporations," a title which deals

with the powers and the regulation of railroad com-

panies, telegraph and telephone companies insurance

companies, surety and fidelity cooxipanies, banking cor-

porations, gas corporations, -and all other kinds of

incorporated companies. It declares: ^*No corpora-

tion formed to supply any city or town with water,

must do so unless previously authorized b}^ an ordi-

nance of the authorities thereof, or unless it is done

in conformity with a contract entered into between

the city or town and the corporation. Contracts so

made are valid and binding in law, but do not take

from the city or town the right to regulate the rates

for water, nor must any exclusive right be granted.

No contract or grant must be made for a term exceed-

ing fifty years." The State constitution provides

that the right to collect i^ates or compensation for the

use of water supplied to any county, cit}^ or town,

or water district, or the inhabitants thereof, is a fran-

chise, and cannot be exercised except by authority of,

and in the manner prescribed by law." It cannot
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be doubted that section 2710 applies to all water com-

panies in their contracts with all municipal corpora-

tions, whether the latter are incorporated under the

general law or under a special charter, and contains

the whole expression of the legislative will on the sub-

ject. It expressly limits the power of all municipal

corporations to deal with water companies. No
w^ater company may furnish water to a town or city^

under whatever authority incorporated, unless pre-

viously authorized by an ordinance, or a contract,

and to no such corporation can any exclusive right be

granted, or any right for a longer period than fifty

years. No legislation on the subjects so referred to

is found in the general laws providing for the incor-

poration of toT\Tis and cities or in the charter of

Boise City. Section 2711 provides that a water com-

pany receiving and accepting the privileges conferred

by section 2710, shall furnish a city or town water for

fire purposes and other great necessities, free. In the

City of Boise v. Artesian Hot & Cold Water Co.^

4 Idaho, 351, a suit brought under sections 2711 and

2712, to compel the defendant to furnish the city with

free water for fire purposes, the court expressly

recognized the applicability of section 2710 to the

City of Boise, and held that the plaintiff's complaint

must set forth substantially the ordinance or con-

tract with the city, permitting tlie company to fur-

nisli the water, and regulating the manner thereof

a^ piM)vi(U'(l in that section. The decision, in brief,

distinctly liohls that the ])i'()visi()ns of tlie clia]>te]'

refci'i'ing to wat(M* and canal coi'porations is a])|)li-
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«cable to the city of Boise, and I deem it a controlling

decision npon the question here under consideration.

Judgment will be rendered for tlie defendant.

[Endorsed] : Filed April 1, 1910. A. L. Eichard-

son, Clerk,

In the Circuit Court of the United States for tlie

District of Idaho, Central Division.

BOISE CITY, a Municipal Corporation of the State

of Idaho,

Plaintiff,

vs.

THE BOISE ARTESIAN HOT AND COLD WA-
TER COMPANY LIMITED (a Corpora-

tion),

Defendant.

Findings of Fact and Conclusions of Law.

This action coming regularly on for trial, before

the Court, without the intervention of a jury, a stipu-

lation in writing waiving a jury having been filed

with the clerk b}^ th^ attorneys for the respective

parties, P. B. Kinyon, Esq., City Attorney of plain-

tiff and Messrs. Cavanah and Blake, appearing as

the attorneys for the plaintiff, and Messrs. Johnson

& Johnson^ appearing as attorneys for the defendant,

and stipulations containing an agreed statement of

the facts having been filed and the case having been

argued by the attorneys for the respective parties

and submitted to the court for judgment upon the

stipulations of fact and the pleadings and the Court,

having duly considered the same, and being fully
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advised in th^ premises and having heretofore, on

the first day of April 1910, rendered and filed its

opinion in writing herein

:

Now, in accordance therewith the Court hereby

makes and renders its decision, finding the following

facts and conclusions of law herein :

—

Findings of Fact,

r.

The plaintiff, Boise City, is now, and at all times

herein mentioned, was, a municipal corporation with-

in Ada County, Idaho, created by and existing under

the laws of Idaho and operating under a special

charter, granted by the Legislature of the Territory

of Idaho in the year 1863, and subsequent amend-

ments thereto.

11.

That the defendant is a private corporation, organ-

ized and existing under the laws of the State of West

Mrginia, with its principal place of business at Boise

City, Ada County, State of Idaho, and is authorized

and (empowered by its articles of incorporation to

carry on and conduct a waterworks system and to

sell and ivpnt water to the inhabitants of the said

Boise City, and to take, purchase, acquire, hold,

operate and maintain rights and privileges of water

comp^nvies, asso<'iations or (XU'porntions, and to ac-

()niro. use, own and opemte all ])ro])ertios, fran-

chises, riulits, clahas, privileges aiul everything bc-

Innging U) that (^ertain corporation ixnown as the

Artesian Wx^^i and Cold AV^ater Com])any, Limited,

and to he ilio sur-cesvSors in every respect of said coi*-

poration, and its charter provides that its period of
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existence shall be fifty years from and after the date

of its incorporation, or to and until September 1,

1950.

That the defendant, within three months from the

time it commenced to do business in the State of

Idaho, to wit, on the 4th d'ay of September, 1901,

designated B. S. Howe, a person residing in Ada

County, Idaho, the County in which its principal

place of business in Idaho is conducted, upon whom
process issued by authority of or under any law of

said State, might be serv^ed, and on said last named

date filed such designation in the office of the Secre-

tary of State of Idaho and in the office of the Clerk

of the District Court of said County of Ada, and

within three months after taking effect of the act of

the Legislature of Idaho, approved March 10, 1903,

relating to foreign corporations, it filed with the

County Recorder of said County of Ada, a copy of

its articles of incorporation, duly certified to by the

Secretary of State of West Virginia, and also filed

a copy thereof, duly certified by said Count}^ Re-

corder, with the Secretary of State of Idaho, and all

of said designations have ever since remained and

now are in full force and said copies have ever since

remained and are now on file in said offices.

III.

That on the 3d day of October, 1889, said plaintiff,

Boise City, by its Mayor and Common Council,

passed and adopted the following ordinance, to wit:

^'An Ordinance Granting Eastman Brothers the

Right to Lay Water-pipes in Boise City.
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The Mayor and Common Council of Boise City,

Idaho, ordain:

Section 1. H. B. Eastman and B. M. Eastman

and their successors in interest in their waterworks^

for the supply of mountain water to the residents

of Boise City, are hereby authorized to lay and re-

pair their water-pipes, in, through and along and

across the streets and alleys of Boise City, under

the surface thereof; but they shall, at all times, re-

store and leave all streets and alleys in, through,

along and across wliich they may lay such pipes, in

as good condition as they shall find the same, and

shall, at all times, promptly repair all damage done

by them or their pipes, or by water escaping there-

from.

Section 2. This Ordinance shall take effect from

and after its passage and approval.

Approved October 3, 1889/'

IV.

That the plaintiff, Boise City, on the 10th day of

July, 1890, by its Mayor and Common Council,

passed and adopted the following ordinance, to

wit

:

''An Ordinance Granting to the Artesian Water

and Land Improvement Company the right to Lay

Water-pipes in Boise City.

The Mayor and Common Council of Boise City,

Idaho, do ordain:

Section 1. The privilege of laying down and

maintaining water-pipes in the streets and alleys

now laid out, or hereafter to be laid out and dedi-

cated in Boise City, Idaho, is hereby granted to the
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Artesian Water and Land Improvement Company,

its successors or assigns.

Section 2. All water-pipes placed in said streets

and alleys shall be laid down in a workmanlike

manner, and all excavations made for pipes shall

be properly filled and with all convenient speed.

Section 3. This Ordinance shall take effect and

be in force from and after its passage.

Approved July 10, 1890.

"

V.

That the said Artesian Water and Land Improve-

ment Company was a corporation duly organized

under Chapter V of Title IV of the Civil Code of

Idaho, relating to water and canal corporations, for

the purpose of supplying plaintiff and its inhabit-

ants with water for public and family use.

VI.

That after the passage and approval of the Ordi-

nance mentioned in Finding III hereof, the said

Eastman Brothers proceeded immediately to con-

struct a waterworks plant and system consisting of

artesian wells and reservoirs and laid mains and

pipes under and along plaintiff's streets and alleys

and supplied plaintiff and its inhabitants with pure

mountain water in accordance with said ordinance.

That up to the time said Eastmans sold and con-

veyed their waterworks plant and rights to the

Artesian Hot and Cold Water Company, Limited,

they had expended in the construction thereof over

Twenty Thousand Dollars.

VII.

That after the passage and approval of the
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ordinance mentioned in Finding IV the said Arte-

sian Water and Land Improvement Company pro-

ceeded immediately thereunder to smk artesian

wells, construct reservoirs and lay pipes under and

along plaintiff's streets and alleys and to supply

plaintiff and its inhabitants with pure, fresh water

for municipal, domestic and irrigation purposes.

That up to the time this company sold and con-

veyed its waterworks and property to the Artesian

Hot and Cold Water Company, Limited, it expended

in the construction, extension and improvement

thereof over Fifty Thousand Dollars.

VIIL

That the Artesian Hot and Cold Water Company,

Limited, was a corporation duly organized under

Chapter V of Title IV of the Civil Code of Idaho,

relating to water and canal corporations and was

authorized by its articles of incorporation to supply

plaintiff and its inhabitants with water for muni-

cipal and domestic uses and to purchase and acquii^

the waterworks, wells, reservoirs, pipe-lines, prop-

erties, rights and franchises of the said Eastman

Brothers and said Ai-tesian Water and Land Im-

provement Company.

IX.

That on the 28th day of March, 1891, the said

Eastman Brothers and the said Artesian Water and

Land Improvement Company sold and conveyed to

said Artesian Hot and Cold Water Company, Limi-

ted, each of their waterworks systems and all prop-

erty belonging thereto and all rights, privileges and
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franchises granted to them respectfully by the ordi-

nances set forth in Findings III and IV.

X.

That on the 28th day of August, 1901, the said

Artesian Hot and Cold Water Company, Limited,

sold and conveyed to the defendant its entire water-

works systems and plant, including a>ll of its wells,

reservoirs, pumping plants, pipe-lines, pipes, real

and personal property of every natvire, and also all

of the rights, privileges and franchises which had

been granted to it and to its predecessors in interest

by the Ordinances of Boise City.

XI.

That during the time between the 28th day of

March, 1891, and the 28th day of August, 1901, the

said Artesian Hot and Cold Water Company, Limi-

ted, supplied plaintiff and its inhabitants with pure,

fresh water for municipal, domestic and other use-

ful purposes, and during said time the population

of Boise City increased from about three thousand

to about six thousand inhabitants, and the area

thereof was greatly enlarged by the laying out and

platting of additions thereto, which were settled

upon and occupied, and during said period said

Artesian Hot and Cold Water Company, Limited,

with plaintiff's knowledge and consent, extended

its pipe-lines under the streets and alleys of said

city, from time to time, and supplied said additions

with water to meet the demands therefor. That

during said period said Company laid about fifteen

miles of additional pipe-lines for cold water supply,
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constructed two wells and one reservoir for cold

water, erected a large steam pumping plant with a

capacity of three million gallons per day and made

improvements to its cold water plant aggregatinLi'

in cost more than one hundred and ninety-two thou-

sand dollars.

XII.

That at all times since said 28th day of August,

1901, this defendant has supplied to plaintiff and its

inhabitants, by viitue of said ordinances and laws,

and with plaintiff's knowledge, acquiescence and

consent, pure, fresh water for municipal, domestic

and other useful purposes in accordance with said

ordinances and in full compliance therewith and

with said laws of Idaho. That since said last-

named date the population of Boise City has in-

creased from about six thousand to over twenty-

five thousand inhabitants, and this defendant, with

plaintiff's knowledge, acquiescence and consent,

has extended its cold water system to meet the

growth of said city and has laid over thirty miles of

additional mains under the streets and alleys of said

city, constructed numerous wells and galleries, ac-

quired by condemnation proceedings additional land

for the development of an increased water su]^])ly.

installed four electric pumps of an aggregate

capacity of six and one-half million gallons of water

per day and has expended in the improvement and

extension of said cold water system an additional

sum of more than one hundred and forty thousand

dollars.



The Boise Artesian etc. Water Co,, Ltd. 71

XIII.

That the defendant and its predecessors in

interest in and to its waterworks system are now,

and ever since the 3d day of October, 1889, have

been using the streets and alleys of said Boise Cit.y

in the sale and delivery of water to the plaintiff and

residents and inhabitants of Boise City, through

the water mains of said waterworks systems, and in

the laying and repairing of said water-pipes con-

nected with said waterworks systems.

xrv.

That the plaintiff, Boise City, on the 7th day of

June, 1906, enacted and approved an ordinance of

said City, No. 678, as follows, to wit:

''An Ordinance requiring the Boise Artesian

Hot and Cold Water Company, a private corpora-

tion, organized and existing under the by virtue of

the laws of the State of West Virginia, to pay to

Boise City, a municipal corporation of the State of

Idaho, on the first day of each and every month, a

monthly license of $300 for the use and occupancy

of the streets and alleys of said Boise City, Idaho,

in furnishing water to the residents of said city.

Whereas, Boise City, is a municipal corporation

organized and existing under and by virtue of the

laws of the State of Idaho, and

Whereas, The Boise Artesian Hot and Cold Wa-
ter Company, is a private corporation organized,

existing and operating under the laws of the State

of West Virginia, and

Whereas, said Boise City, on the 3d day of Octo-

ber, 1889, approved an ordinance granting to H. B.
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Eastman and B. M. Eastman and tlieir successors

in interest in their waterworks, a license for an in-

definite period to lay and repair water-pipes in tlie

streets and alleys of said Boise City through whicli

water is being furnished b}^ said company to the

residents of said city, for profit, and

Whereas, the said Boise Artesian Hot and Cold

Water Company are the successors in interest of

the said H. B. Eastman and B. M. Eastman in and

to said waterworks.

Now, therefore, Boise City does ordain as follows

:

Section 1. That the said Boise Artesian Hot and

Cold Water Company, a private corporation organ-

ized and existing under and by virtue of the laws

of the State of West Virginia, the successors in in-

terest of the said H. B. Eastman and B. M. East-

man in and to said waterworks now being operated

and said license granted by said ordinance of Octo-

ber 3, 1889, in said Boise Cit}^, are hereby required

to hereafter pay to said Boise City on the first day

of each and every month a monthly license of $300

for the privilege granted by said ordinance of Octo-

ber 3, 1889, to lay and repair water-pipes in the

streets and alleys of said city through which water

is being furnished to the inhabitants of said Boise

('ity by said Company.

Section 2. That demand is lierebv made bv said
ft

*''

Boise City of and from said The Boise Artesian Hot

and Cold Water Company to hereafter pay to said

Boise City on the first day of each and every montli

said monthly license of $300 required by Section 1

of this Ordinance.
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Section 3. That the City Clerk of said Boise City

is hereby required, after this ordinance is in force,

to notify said The Boise Artesian Hot & Cold Wa-

ter Company of the requirements of this ordinance

to pay said license as aforesaid.

Section 4. That nothing in this ordinance shall

be construed or understood as granting any privi-

lege or authority for any other term than that pro-

vided for in the aforesaid Ordinance of October 3,

1889.

Section 5. This Ordinance shall take effect

and go in forc€ from and after its passage and ap-

proval.

Passed the Common Council of Boise City, Idaho,

this 31st day of May, 1906.

Vetoed by the Mayor June 2d, 1906.

Passed over the Mayor's veto June 7th, 1906, by
a vote of 8 Ayes; 3 Noes.'*

XV.
That the whole number of the members of the

Common Council of the plaintiff, Boise City, on the

7th day of June, 1906, was twelve members and
that said Ordinance No. 678, after the same was
vetoed by the Mayor of the plaintiff on the 2d day
of June, 1906, was thereafter on the 7th day of

June, 1906, passed by the Common Council of said

Boise City, over the veto of said Mayor, by a two-
thirds vote cast by the Common Council of said

Boise City.

XVI.
That the City Clerk of said Boise City duly noti-

fied the said defendant of the requirements of said
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Ordinance No. 678, and from and after the enact-

ment of said Ordinance No. 678, and nntil this ac-

tion was begnn, did on the first day of each and

every month, demand of said defendant the pay-

ment of said monthly license of three hnndred dol-

lars, required by said Ordinance, but the said De-

fendant refused on the first day of each and every

month after the enactment and approval of said

Ordinance No. 678 until the beginning of this suit

and still refuses and neglects to pay said monthly

license, or any part thereof, to said Boise City.

XVII.

That on the 6th day of December, 1906, the plain-

tiff by its mayor and common council, passed and

approved Ordinance No. 699, requiring and order-

ing the proper officers of said Boise City to insti-

tute an action for and on behalf of said Boise City

in any court of competent jurisdiction, against the

said defendant for the enforcement of the provi-

sions of said Ordinance No. 678 and the collection

from said defendant of the sum of money due said

Boise City from said defendant under the provi-

sion of said Ordinance No. 678.

XVIII.

That all of the aforesaid ordinances are now, and

ever since their said passage and approval, have

been in full force and effect.

XIX.
That since the passage of said ordinance men-

tioned ill Finding XIV, said ])laintiff and its com-

mon council have claimed tliat the oi'dinanccs set
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forth in the findings III and IV, were and are mere

licenses which may be revoked or annulled at the

will of said common council, and that said com-

mon council may compel this defendant to discon-

tinue its business of supplying water and of using

said streets and alleys therefor or subject it to the

payment of the license fee or an}^ other burdens for

such privilege.

XX
That each and every year since this defendant

and its grantors have been engaged in the business

•of supplying water, their waterworks and all prop-

erty, both real and personal, owned by them in the

Territory and State of Idaho, have been duly as-

sessed for payment of all State and county, cit}^ and

school taxes in like manner and to the same ex-

tent and in the same proportion to the value there-

of, as all other property in said Boise City, and this

defendant and its predecessors in interest have each

and every year paid to the proper tax collector the

full amount of each and all of the taxes so assessed

against their property.

XXI.
That on the 11th day of May, 1905, two commis-

sioners were appointed by the mayor and common
eouncil of the plaintiff, Boise City, and two com-

missioners were thereafter appointed by the de-

fendant, for the purpose of fixing and determining

the rates to be charged b.y the defendant for wa-

ter for domestic, municipal and other purposes in

said Boise City. That said commissioners met and

adopted a schedule of rates to be charged by de-
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fendant for all purposes mentioned in section 2711

of the Revised Statutes of Idaho, and the act ap-

proved March 9, 1905, amendatory thereof. That

the rates so adopted were intended to yield to de-

fendant a net return of six per cent per annum upon

the then value of defendant's waterworks plant,

and that such rates have not and will not 3^ield to

defendant a greater return. That the said rates so

fixed by said commission were, after August 1, 1905,

and still are charged by defendant for water and

that defendant has, at all times, acquiesced in the

rates so fixed and regulated its charges accordingly,

and that said license tax levied by plaintiff was not

considered or contemplated by said Commission in

fixing said rates, and that its enforcement will re-

duce defendant's net income to an amount consid-

erably less than that fixed by said eonmiission.

XXII.

That the Eastman Brothers and the Artesian Wa-

ter and Land Improvement Company and the de-

fendant paid no pecuniary consideration for the

grants made to them of the use of said streets and

alleys and no pecuniaiy consideration therefor was

ever demanded or required by said plaintiff there-

for, prior to the passage of Ordinance No. 678 set

forth in Finding XR^.

XXIII.

Tliat the amount in controversy in this action, ex-

clusive of interest and costs, exceeds the sum or

\i\\\\v of Two Thousand Dollars.
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Conclusions of Law.

As conclusions of law the Court finds:

I.

That the ordinance of July 10, 1890, to the Ar-

tesian Water and Land Improvement Company, a

corporation, its successors or assigns, was granted

in view of the limitation of fifty years, fixed upon

its duration by section 2710 of the Revised Statutes

of Idaho, and is not a mere license subject to re-

call at any time, and that this ordinance, having

been accepted and acted upon by the grantee and

its successors, creates a franchise for fifty years.

II.

That the imposition of the license tax set forth

in Finding XIV is an impairment of such franchise

and is, therefore, void.

III.

That the defendant is entitled to judgment with

costs of suit.

Let judgment be entered in accordance herewith,
* Dated AprU 20, 1910.

WM. B. GILBERT,
Judge.

[Endorsed] : Filed April 22, 1910. A. L. Richard-

son, Clerk.
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In the Qircuit Court of the United States for the

District of Idaho, Central Division.

BOISE CITY, a Municipal Corporation of the

State of Idaho,

Plaintiff,

THE BOISE ARTESIAN HOT AND COLD
WATER COMPANY, LIMITED (A Cor-

poration)
^

1^ Defendant.

Judgment.

This cause coming on regularly for hearing before

the Court, a jury trial having been expressly waived

by stipulation in writing filed herein, upon the plead-

ings, proofs taken and stipulations filed herein, F. B.

Kinyon, Esq., and Messrs. Cavanah & Blake appear-

ing as attorneys for the plaintiff, and Richard H.

Johnson, Esq., appearing as attorney for the defend-

ant, and the same having been argued and submitted

to the Court for consideration and decision, and the

Court after due deliberation, having filed its findings

and decision in writing, and ordered that judgment

be entered herein in accordance therewith

;

Now, therefore, by virtue of the law and the find-

ings aforesaid, it is ordered, adjudged and decreed

that the plaintiff take nothing by this action, and

that the defendant do have and recover of and from

.said i)laintiff*, its costs and disbursements herein,

amoiiiitiiiLi; to the sum of $22.20.

Jiid^nicut entered April 26, 1910.
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United States of America,

District of Idaho,—ss,

I, A. L. Richardson, do hereby certify that the

above and foregoing is a true and correct copy of the

Judgment in the above-entitled cause, entered in

Judgment Book No. 1 of said court, at page 421.

Witness my hand and the seal of said court this

26th day of April, 1910.

A. L, RICHARDSON,
Clerk.

[Endorsed] : Filed Apr. 26, 1910. A, L, Richard-

son, Clerk,

In the Circuit Court of the United States for the

District of Idaho, Central Division.

BOISE CITY, a Municipal Corporation of the

State of Idaho,

Plaintiff,

vs.

THE BOISE ARTESIAN HOT AND COLD
WATER COMPANY, LIMITED (A Cor-

poration),

Defendant.

Bill of Exceptions.

Be it remembered that on the 12th day of Janu-

ary, 1910, this cause came on for trial in said court

before the Honorable William B. Gilbert, the Judge

presiding, F. B. Kinyon, Esq., and Cavanah & Blake,

appearing as counsel for the plaintiff, and Johnson

& Johnson, appearing as counsel for the defendant.

A jury having been heretofore expressly waived by
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both parties the trial was had before the Courts

whereupon said parties filed their agreed stipulation

of facts, which are as follows :

In tJie Circuit Court of tJie United States for the

District of IdaJio, Central Division.

BOISE CITY, a Municipal Corporation of the State

of Idaho,

Plaintiff,

vs,

THE BOISE ARTESIAN HOT AND COLD
WATER COMPANY, LIMITED (A Cor-

poration),

Defendant.

Stipulation of Facts [First—in Bill of Exceptions].

It is hereby stipulated by and between the parties

to the above-entitled action by their attorneys herein

that the following shall constitute a statement of the

facts agreed upon in said action to be used on the

final trial hereof before the Court, a jury being ex-

pressly waived herein.

1. The first, second, fourth, fifth, sixth, seventh,

eighth, ninth and tenth allegations of plaintiff's

amended complaint are admitted.

2. All of the third allegation of said complaint

is admitted except that portion thereof on the fourth

and fifth lines of said allegation, which states that

said ordinance is *'a license for an indefinite period."

3. That the first, seventh and eighth allegation of

defendant's answer to said amended complaint ai*e

hereby admitted to be true.

4. That the sixth allegation of defendant's said

aijswcr, including Exhibit **A" therein referred to,
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is hereby admitted to be true, but plaintiff does not

admit that the ordinances referred to in said allega-

tion were passed by the common council of plain-

tiff under authority of the general laws of Idaho.

5. That the ninth and tenth allegations of de-

fendant's said answer are hereby admitted to be true,

but plaintiff does not admit that the ordinances men-

tioned in said allegations and in the said sixth allega-

tion are franchises or that defendant furnished such

water under authority of or in accordance with the

laws of Idaho, or that such laws apply to the furnish-

ing of water in Boise City, but plaintiff admits that

the defendant and, its predecessors in interest, in fur-

nishing such water, complied with all conditions and

requirements contained in such laws, and plaintiff

reserves its objection as to the admissibility of the

facts set forth in the said ninth and tenth allegations

on the ground that they are irrelevant, incompetent

and immaterial and no defense to the action.

6. As to the eleventh allegation of said answer,

plaintiff admits that after the passage of said ordin-

ances purporting to give the rights to use the streets

and alleys of said city, the predecessors of said de-

fendant proceeded to lay their pipes and supply said

v/ater, and that defendant and its said predecessors

in interest have ever since continued so to do by

reason of the passage of said ordinances, and that

since the passage of said ordinance mentioned in the

sixth allegation of said complaint, said plaintiff and

?its common council have claimed that said ordinances

w^ere and are revocable licenses, as alleged in said

eleventh allegation of said answer.
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7. The twelfth allegation of said answer is hereby

admitted to be true, but plaintiff reserves the objec-

tion that the facts therein stated are immaterial,

irrelevant and incompetent and not a defense to the

action.

8. As to the thirteenth allegation of said answer,

plaintiff admits the appointment of the connnission-

ers, and that thej^ met and adopted a schedule of

rates to be charged by defendant for all purposes

mentioned in said allegation, and that said rates

were intended to yield the net return of six per cent

mentioned therein, and that they do not now and

will not yield a greater return, and that the said rates

so fixed by said commission were, after August 1,

1905, and still are, charged by defendant for water,

and that defendant has at all tim.es acquiesced in

the rates so fixed, and regulated its charges accord-

ingly, and that said license tax levied by plaintiff

was not considered or contemplated by said commis-

sion in fixing said rates, and that its enforcement

will reduce defendant's net income to an amount

considerably less than that fixed by said commission,

as set forth in said thirteenth allegation of said an-

swer, but plaintiff does not admit that the statutes

referred to in said allegation have application to

the appointment of commissioners in said Boise City,

or tliat they could be legally appointed pursuant to

said statutes.

9. That the fourteenth allegation of said answer

is hereby admitted to be true and it is stipulated that

the franchise to the Capital Water Company men-

tioned therein is, by its terms, limited to endure for
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a period of fifty years, and plaintiff reserves its legal

objection that said franchise was not granted under

the laws of Idaho therein referred to, and that the

facts stated in said thirteenth and fourteenth allega-

tions are irrelevant, incompetent and immaterial and

not a defense to the action.

10. It is admitted that the said Eastman Broth-

ers and the said Artesian Water and Land Improve-

ment Company and said defendant paid no

pecuniary consideration for the grants made to them

of the use of said streets and alleys, and that no

pecuniary consideration therefor was ever demanded

or required by said plaintiff therefor, prior to the

passage of said ordinance No. 678, which is hereto

attached, marked Exhibit 1, and admitted in evi-

dence.

11. It is admitted that plaintiff has made due and

proper demand upon defendant for the pa}Tiient of

the amount prayed for in said complaint and that

defendant has paid no part thereof.

It is hereby stipulated by counsel in the above-

entitled action that the defendant has furnished

water to plaintiff as shown in the annexed statement,

during the year 1909, and paid the defendant the

amounts thereon stated.

That the city council of plaintiff in the month of

December, 1909, by resolution directed defendant

company to install fire hydrants for use by the city

fire department on the defendant mains as follows:

On the corner of North 17th and Sherman Streets;

North 19th and Sherman Streets; North 17th and

Brumback Streets; North 21st and Resseguie

Streets ; and West State and 19th Streets.



84 Boise City vs.

That the plaintiff reserves its objection to the ad-

missibility of the above facts on the ground that

they are irrelevant, immaterial and incumbent and

not a defense to this action.

AMOUNT PAID BY CITY OF BOISE TO THE
BOISE ARTESIAN HOT AND COLD
WATER COMPANY, from January 1st, 1908,

to December 1, 1909.

Date Paid.

1908.

Domestic
Use.

Flushing
Sewers.

street

Sprinkling. Heating.

January 4th 45.55 348.30 880 . 80

February 8 30.40 177 . 55

March 7 23.05 176.40

April 6 24.55 176.40

June 6 45.15 307 . 45

August 10 50.24 94.60

Sept. 10 29.66 47.30

Oct. 6 30.03 47.30

Nov. 7 31.16 47.30 3,300 . 00

Bee. 5 26.00 47.30 500.00

1909.

January 6 354.46

March 8 69.80 140 . 82

May 10 32.60 47.30

June 9 36.60 47.30

July 6 40.55 47.30

August 18 49.75 47.30

Oct. 4 67.50 94.60 2,000.00

Nov. 7 57.00 47.30 337 . 00

Dec. 4 38.25 47 . 30 1,763.84

$727.84 $1,989.12 $8,299.10 $837.50
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Summary

:

Cold water for domestic use $ 727 . 84

" " " sewer flushing 1,989.12

" " " street sprinkling 8,299.10

Hot " " Heating City Hall 837.50

Total $11,853.56

Piled Oct. 23rd, 1909.

PRANK B. KINYON and

CAVANAH & BLAKE,
Attorneys for Plaintiff.

JOHNSON & JOHNSON,
Attorneys for Defendant.

Ordinance No. 678.

By Councilman Davis,

AN ORDINANCE REQUIRING THE BOISE
ARTESIAN HOT AND COLD WATER
COMPANY, A PRIVATE CORPORATION
ORGANIZED AND EXISTING UNDER
AND BY VIRTUE OF THE LAWS OF THE
STATE OF WEST VIRGINIA, TO PAY TO
BOISE CITY A MUNICIPAL CORPORA-
TION OF THE STATE OF IDAHO ON THE
FIRST DAY OF EACH AND EVERY
MONTH, A MONTHLY LICENSE OF
$300.00 FOR THE USE AND OCCUPANCY
OF THE STREETS AND ALLEYS OF SAID
CITY.

WHEREAS, Boise City is a municipal corpora-

tion organized and existing under and by virtue of

the laws of the State of Idaho, and
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WHEREAS, The Boise Artesian Hot and Cold

Water Company is a private corporation^ organized,

existing and operating under the laws of the State

of West Virginia, and,

WHEREAS, said Boise City on the 3d day of

October, 1899, approved an ordinance granting to

H. B. Eastman and B. M. Eastman and their succes-

sors in interest in their waterworks, a license for an

indefinite period to lay and repair water-pipes in the

streets and alleys of said Boise City through which

water is being furnished by said company to the resi-

dents of said city for profit, and,

WHEREAS, The said Boise Artesian Hot and

Cold Water Company are the successors in interest

of the said H. B. Eastman and B. M. Eastman in and

to said waterworks.

NOW, THEREFORE, BOISE CITY DOES
ORDAIN AS FOLLOWS

:

SECTION 1. THAT, The Boise Artesian Hot

and Cold Water Compam^ a private corporation

organized under and by virtue of the laws of the

State of West Virginia, the successors in interest of

the said H. B. Eastman and B. M. Eastman in

and to said waterworks now being operated and

said license granted by said ordinance of October

3, 1899, in said Boise City, are hereby required

to hereafter pay to said Boise City on the first

day of each and every month a monthly license of

$300.00 i'or the privilege granted by said ordinance

of October 3, 1899, to lay and repair water-

pipes in the streets and alleys of said City through
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which water is being furnished to the inhabitants of

said Boise City by said Company.

SECTION 2. THAT, Demand is hereby made

by said Boise City of and from said The Boise Arte-

sian Hot and Cold Water Company to hereafter pay

to said Boise City on the first day of each and every

month, said monthly license of $300.00 required by

Section 1 of this ordinance.

SECTION 3. THAT, The City Clerk of said

Boise City is hereby required, after this ordinance

is in force, to notify said The Boise Artesian Hot

and Cold Water Company of the requirements of

this ordinance to pay said license as aforesaid.

SECTION 4. THAT, Nothing in this ordinance

shall be construed or understood as granting any

privilege or authority for any other term than that

provided for in the aforesaid Ordinance of October

3, 1899.

SECTION 5. THIS Ordinance shall take effect

and go in force from and after its passage and ap-

proval.

Passed the Common Council of Boise City, Idaho,

this 31 day of May, 1906.

Vetoed by the Mayor June 2, 1906.

Passed over the Mayor's veto June 7, 1906, by a

vote of 8 ayes ; 3 noes.

Attest : EMILY L. SAVIDGE,
City Clerk.

I, E. L. Savidge, City Clerk, hereby certify that

the within and foregoing is a true and correct copy

of Ordinance No. 678, passed by the Common Coun-

cil of Boise City, the 31st day of May, 1906, vetoed
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by the Mayor the 2d day of June, 1906, passed over

the Mayor's veto June 7th, 1906, and of record and

on file m this office.

Given under my hand and the seal of Boise City

this 26th day of July, 1906.

[Seal] EMILY L. SAVIDGE,
City Clerk.

Specifications of Error.

Plaintiff specifies the following as errors made by

the Court, and will urge the same as grounds why

the judgment should be reversed

:

I.

That the evidence showed that the plaintiff was

entitled to recover.

II.

That the evidence showed that the plaintiff was

entitled to recover, in that it appeared from the evi-

dence and particularlj^ from the ordinance No. 94,

set forth in paragraph three of plaintiff* 's amended

complaint, and from Exhibit **A" attached to de-

fendant's amended answer, which granted to the

defendant's predecessors in interest the privilege of

laying down, repairing and maintaining water-pipes

in the streets and alleys of Boise City, and mider

and })y virtue of which defendant claims the right

to the use of the streets and allevs of Boise Citv for

the purpose of laying down, repairing and maintain-

ing its water-pipes, do not provide for the length of

time such privilogo was to be enjoyed.

TIT.

That the evidence showed that tlie plaintiff was

entitled to recover from the defendant, for the reason
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that it appears from said Ordinance No. 678, herein

set forth, that the defendant is required to pay plain-

tiff a monthly license for the use and occupancy of

the streets and alleys of Boise City for the sale and

delivery of water to the plaintiff and the inhabitants

of Boise City through the water-pijoes laid by the

defendants in the streets and alleys of said Boise

City.

IV.

That the judgment is not sustained by the evidence

and is contrary to the evidence in that it appears

from the evidence that the only right which the de-

fendant had was a mere license to use the streets and

alleys of Boise City which was revocable at the will

of said city.

FRANK B. KINYON and

CAVANAH & BLAKE,
Attorneys for the Plaintiff, Residing at Boise, Idaho.

The above and foregoing bill of exceptions is

hereb}^ presented for settlement by counsel for plain-

tiff, as their bill of exceptions in said cause,

FRANK B. KINYON and

CAVANAH & BLAKE,
Attys. for Plaintiff, Residing at Boise, Idaho.

Service of copy of foregoing Bill of Exceptions is

admitted this 4th day of May, 1910.

JOHNSON & JOHNSON,
Attys. for Defendant.

[Stipulation Re Bill of Exceptions.]

It is hereby stipulated and agreed by and between

the attorneys for the plaintiff and defendant in the
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above-entitled cause, that the foregoing may be al-

lowed and settled as the bill of exceptions in said

cause, and that the same may be settled and allowed

by the Judge before whom said cause was tried,

either in the State of California or the State of

Oregon.

FRANK B. KINYON and

CAVANAH & BLAKE,
Attys. for the Plaintiff,

JOHNSON & JOHNSON,
Attys. for the Defendant.

[Order Allowing, etc., Bill of Exceptions.]

Now that the foregoing matters may be made a

part of the record, the undersigned. Judge of the

Circuit Court, of the Ninth Circuit, being the Judge

before whom said cause was tried upon stipulation

of the attorneys for the respective parties herein

does hereby allows settle and sign within the time

allowed by law and foregoing bill of exceptions, and

orders the same to be filed.

WM. B. GILBERT,

Judge.

[Endorsed]: Filed May 13, 1910. A. L. Richard-

son, Clerk.
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In the Circuit Court of the United States for the

District of Idaho, Central Division.

BOISE CITY, a Municipal Corporation of the State

of Idaho,

Plaintiff,

vs.

THE BOISE ARTESIAN HOT AND COLD WA-
TER COMPANY, LIMITED (a Corpora-

tion),

Defendant,

Petition for Writ of Error.

To the Honorable Judges of the United States Cir-

cuit Court of Appeals, Ninth Judicial Circuit.

Comes now the above-named plaintiff, by its at-

torneys, and complains that in the record and pro-

ceedings had in said cause, and also in the rendi-

tion of the judgment in the above-entitled cause in

said United States Circuit Court, for the Ninth Judi-

cial District of the District of Idaho, Central Divi-

sion, against said plaintiff on the 27th day of April,

1910, manifest error hath happened to the great

damage of the said plaintiff.

Wherefore, plaintiff prays that a writ of error

may issued in this belialf out of the United States

Circuit Court of Appeals, Ninth Circuit, for the cor-

rection of the errors so complained of, and that a

transcript of the record, proceedings and papers in
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this case, duly authenticated, be sent to the said

Court of Appeals.

Dated May 27, 1910.

CAVAXAH & BLAKE,
Attorneys for the Plaintiff, Residing at Boise,

Idaho.

[Endorsed] : Filed May 28, 1910. A. L. Richard-

son, Clerk.

In the Circuit Court of the United States for the

District of Idaho, Central Division,

BOISE CITY, a Municipal Corporation of the State

of Idaho,

Plaintiff,

vs.

THE BOISE ARTESIAN HOT AND COLD WA-
TER COMPANY, LI:MITED (a Corpora-

tion),

Defendant.

Assignment of Errors.

Comes now the plaintiff and files the following;'

assignment of eiTors upon which it will rely in its

prosecution of writ of error in the above-entitled

cause

:

I.

That the evidence showc^d that tlu^ plaintiff was

entitled to recover.

n.

That tlu' evidence showed that the plaintiff was

entitled to recover in that it appeared from the evi-
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dence, and particularly from Ordinance No. 94, set

forth in paragraph 3 of plaintiff's amended com-

plaint, as follows, to wit:

ORDINANCE NO. 94.

AN ORDINANCE GRANTING TO EASTMAN
BROTHERS THE RIGHT TO LAY WATER-
PIPES IN BOISE CITY.

The Mavor and Common Council of Boise Citv,

I. T., ordain:

Section 1. H. B. Eastman and B. M. Eastman and

their successors in interest in their waterworks for

the supply of mountain water to the residents of

Boise City, are hereby authorized to lay and re-

pair their water-pipes in, through, along and across

the streets and alleys of Boise City under the sur-

face thereof; but they shall at all times restore and

leave all streets and alleys in, through, along or

across which they may lay such pipes in as good con-

dition as they shall find the same, and shall at all

times promptly repair all damage done by them or

their pipes or by water escaping therefrom.

Section 2. This ordinance shall take effect from

and after its passage and approval.

Passed the Council this 3rd day of October, 1889.

Approved:

JAMES A. PINNEY,
Mayor.

[Seal] Attest : C. S. McCONNELL,
City Clerk.

And from Exhibit ^'A'' attached to defendant's

amended answer, which is as follows

:
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^^EXHIBIT A."

AX ORDIXAXCE GRAXTIXG TO THE AR-
TESIAX WATER AXD LAXD. IMPROVE-
MEXT COMPAXY THE RIGHT TO LAY
TTATER-PIPES IX BOISE CITY.

The Mayor and Common Council of Boise City,

Idaho, do ordain

:

Section 1. The privilege of laying doTS'n and

maintaining water-]3ipes in the streets and alley's

now laid out, or hereafter to be laid out and dedi-

cated to Boise City, Idaho, is hereby granted to the

Artesian Water and Land Improvement Company,

its successors or assigns.

Section 2. All water-j)ipes placed in said streets

and alleys shall be laid down in workmanlike man-

ner, and all excavations made for pipes shall be prop-

erly filled and with all convenient speed.

Section 3. This Ordinance shall take effect and

be in force from and after its passage.

Approved July 10, 1890.

Which granted to defendant's predecessors in in-

terest the privilege of laying down, repairing and

maintaining water-pipes in the streets and alleys of

Boise City, and under and by virtue of which de-

fendant claimed the right to the use of the streets

and alleys of Boise City for the purpose of laying

down, repairing and maintaining its water-pi])es, do
not provide the length of time such privilege can be

enjoyed.

IIL

That the evidence showed tlmt tlie ])laintif(' was
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entitled to recover from the defendant for the rea-

son that it appears from Ordinance No. 678, which

is as follows:

ORDINANCE #678.

By Councilman Davis.

AN ORDINANCE REQUIRING THE BOISE AR-

TESIAN HOT AND COLD WATER COM-
PANY, A PRIVATE CORPORATION OR-

GANIZED AND EXISTING UNDER AND
BY VIRTUE OF THE LAWS OF THE STATE
OF WEST VIRGINIA TO PAY TO BOISE
CITY, A MUNICIPAL CORPORATION, OF
THE STATE OF IDAHO ON THE FIRST
DAY OF EACH AND EVERY MONTH, A
MONTHLY LICENSE OF $300.00 FOR THE
USE AND OCCUPANCY OF THE STREETS
AND ALLEYS OF SAID CITY.

WHEREAS, Boise City is a municipal corpora-

tion, organized and existing under and by virtue of

the laws of the State of Idaho; and,

WHEREAS, The Boise Artesian Hot and Cold

Water Company, is a private corporation organized,

existing and operating under the laws of the State

of West Virginia; and,

WHEREAS, said Boise City on the 3d day of Oc-

tober, 1889, approved an ordinance granting to H.

B. Eastman and B. M. Eastman and their successors

in interest in their waterworks, a license for an in-

definite period to lay and repair water-pipes in the

streets and alleys of said Boise City through which

water is being furnished by said company to the res-

idents of said city for profit; and.
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WEEEEAS, The said Boise Artesian Hot and

Cold Water Company are tlie successors in inter-

est of the said H. B. Eastman and B. M. Eastman^

in and to said waterworks.

NOW THEREEORE, BOISE CITY DOES OR-

DAIN AS FOLLOWS:
SECTION 1. THAT the Boise Artesian Hot

and Cold Water Company, a private corporation or-

ganized under and by virtue of the laws of the State

of West Virginia, the successors in interest of the

said H. B. Eastman and B. M. Eastman, in and to

said waterworks now being operated and said li-

cense granted by said ordinance of October 3, 1889,

in said Boise City, are hereby required to hereafter

pay to said Boise City on the first day of each and

every month a monthly license of $300.00, for the

privilege granted by said ordinance of October 3,

1889, to lay and repair water-pipes in the streets

and alleys of said City through which water is be-

ing furnished to the inhabitants of said Boise City

by said company.

SECTION 2. That demand is hereby made Ijy

said Boise City of and from the said The Boise

Artesian Hot and Cold Water Company to herc^-

after pay to said Boise City on the first day of each

and every month said monthly license of $300.00 iv-

(piired by Section 1 of this Ordinance.

SI^CTTON 3. That tlie City Clerk of said Boisc^

City is hereby required, after this ordinance is in

force, to notify said Tlie Boise Artesian Hot and

Cold Water Company, of the requirements of tliis

oj'dinance to ])ay said license as afon^said.
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SECTION 4. That nothing in this ordinance

shall be construed or understood as granting any

privilege or authority for any other term than that

provided for in the aforesaid ordinance of October

3, 1889.

SECTION 5. This ordinance shall take effect

and go in force from and after its passage and ap-

proval.

Passed the Common Council of Boise City, Idaho,

this 31st day of May, 1906.

Vetoed by the Mayor, June 2, 1906.

Passed over the Mayor's veto June 7, 1906, by a

vote of 8 ayes; 3 noes.

Attest: EMILY L. SAVIDGE,
City Clerk.

I, E. L. Savidge, City Clerk, hereby certify that

the within and foregoing is a true copy of Ordinance

No. 678 passed by the common council of Boise City,

the 31st day of May, 1906, vetoed by the Mayor the

2d day^of June, 1906, passed over the Mayor's veto

June 7th, 1906, of record and on file in this office.

Given under my hand and the seal of Boise City,

this 26th day of July, 1906.

[Seal] EMILY L. SAVIDGE,
City Clerk.

Which ordinance was passed and approved on

June 7th, 1906, and is still in force and effect and

ever since has been in full force and effect in said

Boise City, Idaho, that the defendant is required to

pay the plaintiff a monthly license for the use and

occupancy of the streets and alleys of said Boise

City for the sale and delivery of water to the plain-
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tiff and the inhabitants of said Boise City through

water-pipes laid by defendant in the streets and al-

leys of said Boise City.

IV.

The Court erred in rendering judgment for the

defendant for the reason it appears from Ordinances

No. 94 and Exhibit '*A" above referred to, that de-

fendant had but a mere license to the use of the

streets and alleys of Boise City revocable at any

time at the option of said City.

V.

That the judgment is not sustained by the plead-

ings.

VI.

That the trial court erred in entering a judgment

in favor of the defendant and against the plaintiff.

vn.
That the Court erred in overruling plaintiff's de-

murrer to defendant's amended answer.

Wherefore, plaintiff and appellant prays that the

judgment of said court be reversed.

FRANK B. KINYON and

CAVANAH & BLAKE,
Attorneys for the Plaintiff, Residence and Postoffice

Address, Boise, Idaho.

[Endorsed]: Filed May 4, 1910. A. L. Richard-

son, Clerk.
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In the Circuit Court of the United States for the

District of Idaho, Central Division,

BOISE CITY, a Municipal Corporation of the State

of Idaho,

Plaintiff,

vs.

THE BOISE ARTESIAN HOT AND COLD WA-
TER COMPANY, LIMITED (a Corp.),

Defendant.

Stipulation [Waiving Piling of Band on Writ of Er-

ror].

It is hereby stipulated and agreed by and between

counsel for the respective parties in the above-en-

titled cause that the filing of a bond on the writ of

error herein is waived and no bond or undertaking

need be filed.

Dated May 4th, 1910.

FRANK B. KINYON and
' CAVANAH & BLAKE,

Attorneys for Plaintiff.

RICHARD H. JOHNSON,
Attorney for Defendant.

[Endorsed]: Filed May 4, 1910. A. L. Richard-

son, Clerk.
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In the Circuit Court of the United States for the

District of Idaho, Central Division.

BOISE CITY, a Municipal Corporation of the State

of Idaho,

Plaintiff,

vs.

THE BOISE ARTESIAN HOT AND COLD WA-
TER COMPANY, LIMITED (a, Corpora-

tion),

Defendant.

Order Allowing writ of Error, etc.

It is hereby ordered that ^a writ of error be and

is hereby allowed to tiave reviewed in the United

States Circuit Court: of Appeals for the Ninth Cix'-

cuit, the judgment heretofore entered herein;

And it appearing that the parties in the above-

entitled cause have filed a stipulation waiving bond

on said writ of error. It is hereby ordered that no

bond herein need be filed.

Dated this 2d day of June, 1910.

WM. B. GILBERT,
Judge.

[Endorsed] : Filed June 4, 1910. A. L. Richard-

son, Clerk.
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In the Circuit Court of the United States for the

District of Idaho, Central Division.

BOISE CITY, a Municipal Corporation,

Plaintiff,

vs.

THE BOISE ARTESIAN HOT AND COLD WA-
TER COMPANY, LIMITED (a Corp.),

Defendant.

Praecipe for Transcript.

To A. L. Richardson, Clerk of the Above-entitled

Court:

You are hereby notified that we have filed a

petition for writ of error in the above-entitled cause

to the Circuit Court of Appeals, Ninth Circuit,

which petition has been granted by the Honorable

William B. Gilbert, before whom said cause was

tried, and we desire that you prepare a transcript of

the proceedings in said cause, which transcript shall

include all papers filed therein, together with all

proceedings had in said cause, except the original

complaint and summons filed and issued out of the

District Court of the Third Judicial District of the

State of Idaho in Ada County.

June 10th, 1910.

Very respectfully,

FRANK B. KINYON and

CAVANAH & BLAKE,
Attys. for the Plaintiff.
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[Endorsed] : Filed June 10, 1910. A. L. Richard-

son, Clerk.

[Writ of Error (Original).]

The United States Circuit Court of Appeals, for the

Ninth Circuit.

The United States of America,

Ninth Judicial Circuit,—ss.

The President of the United States, to the Honorable

Judge of the Circuit Court of the United States,

for the District of Idaho, Central Division,

Greeting

:

Because in the record and proceedings, as also in

the rendition of the judgment, of a plea which is in

the said Circuit Court before you, between Boise

City, a municipal corporation, as plaintiff, and The

Boise Artesian Hot and Cold Water Company, Lim-

ited, a corporation, as defendant, a manifest error

hath happened, to the great damage of the said Boise

City, a municipal corporation, plaintiff, as by its

complaint appears; we being willing that error, if

any hath been, should be duly corrected, and full and

speedy justice done to the parties aforesaid in this

behalf, do command you, if judgment be therein

given, that then, under your seal, distinctly and

openly, you send the record and proceedings afore-

said, with all things concerning the same, to the

United States Circuit Court of Appeals for the Ninth

Circuit, together with this writ, so that you have the

same at San Francisco, Cal, in said circuit, within
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thirty days from the day of signing the citation, in

said Circuit Court of Appeals, to be then there held,

that the record and proceedings aforesaid being in-

spected, the said Circuit Court of Appeals may cause

further to be done therein to correct that error, what

of right, and according to the laws and customs of

the United States, should be done.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States, this 4th day of June, in the year of

our Lord, one thousand nine hundred and ten.

[Seal] A. L. RICHARDSON,
Clerk U. S. Circuit Court for the District of Idaho.

[Endorsed] : No. 310. Circuit Court of the

United States, District of Idaho, Central Division.

Boise City, vs. Boise Artesian Hot and Cold Water

Company, Ltd. Writ of Error. Filed June 4', 1910.

A. L. Richardson, Clerk.

In the Circuit Court of the United States, for the

District of Idaho, Central Division.

BOISE CITY, a Municipal Corporation,

Plaintiff,

vs.

THE BOISE ARTESIAN HOT AND COLD WA-
TER COMPANY, LIMITED (a Corpora-

tion),

Defendant.
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Citation [Original].

United States of America,—ss.

The President of the United States to The Boise

Artesian Hot and Cold Water Compan}", Lim-

ited. And Johnson & Johnson, Its Attorneys,

Greeting

:

You are hereby eited and admonished to be and

appear in the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held at the City of

San Francisco, in the State of California, within

thirty days from the date of this writ, pursuant to a

writ of error filed in the clerk's office of the Circuit'

Court of the United States for the District of Idaho,

Central Division, wherein Boise City, a municipal

corporation is plaintiff and you are defendant in

error, to show cause, if any there be, why the judg-

ment of the said writ of error mentioned should not

l)e corrected and speedy justice should not be done

to the parties in that behalf.

Witness the Honorable MELVILLE W. FUL-
LER, Chief Justice of Supreme Court of the United

States of America, this 4th day of June, 1910, and of

the Independence of the United States the one hun-

dred and thirty-fourth.

WM. B. GILBERT,
United States Circuit Judge Presiding in the Circuit

Court for the District of Idaho, Central Di-

vision.

[Seal] Attest: A. L. RICHARDSON,
Clerk.
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Service of the foregoing citation and receipt of a

copy thereof is hereby admitted this 10th day of

June, 1910.

JOHNSON & JOHNSON,
'Attys. for Defendant in Error.

[Endorsed] : No. 310. Circuit Court of the

United States, Dist. of Idaho, Central Division.

Boise City vs. Boise Artesian Hot and Cold Water

Co. Citation. Filed on return June 10, 1910. A.

L. Richardteon, Clerk.

Return to Writ of Error.

And thereupon it is ordered by the Court that the

foregoing transcript of the record and proceedings

in the cause aforesaid, together with all things there-

unto relating, be transmitted to the said United

States Circuit Court of Appeals for the Ninth Cir-

cuit, and the same is transmitted accordingly.

[Seal] Attest: A.L.RICHARDSON,
Clerk.

[Certificate of Clerk U. S. District Court to Record.]

In the Circuit Court of the United States in and for

the District of Idaho.

BOISE CITY, a Municipal Corporation,

Plaintiff in Error,
vs.

THE BOISE ARTESIAN HOT AND COLD WA-
TER COMPANY, LIMITED (a Corpora-

tion)
,

Defendant in Error.
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I, A. L. Richardson, Clerk of the Circuit Court of

the United States for the District of Idaho, do here-

by certify that the above and foregoing transcript

of pages from 1 to 107, inclusive, contain true and

correct copies of the Amended Complaint, Petition

for Removal, Bond on Removal, Order of Removal,

Clerk's Certificate with Record, Stipulation, Answer

to Amended Complaint, Motion to Strike, Demurrer

to Answer, Ordinance Xo. 699, Stipulation of Facts,

Stipulation, Opinion filed July 29, 1909, Order, Opin-

ion filed April 1, 1910, Findings of Fact and Con-

clusions of Law, Judgment, Bill of Exceptions, Peti-

tion for Writ of Error, Assignment of Error, Stipu-

lation, Order Allowing Writ of EiTor, Praecipe for

Transcript, Writ of Error, Citation, Return to Writ

of Error and Clerk's Certificate to Transcript, in

the above-entitled cause, which together constitute

the transcript of the record and return to the an-

nexed Writ of Error.

I further certify that the cost of the record herein

amounts to the sum of $66.50, and that the same has

been paid by the plaintiff in error.

Witness my hand and the seal of said Court this

18th day of June 1910.

[Seal]

A. L. RICHARDSOX,
Clerk.
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[Endorsed] : No. 1875. United States Circuit

Court of Appeals for the Ninth Circuit. Boise City

(a Municipal Corporation of the State of Idaho),

(Plaintiff), Plaintiff in Error, vs. The Boise Arte-

sian Hot and Cold Water Company, Limited (a Cor-

poration), (Defendant), Defendant in Error. Tran-

script of Eecord. Upon AVrit of Error to the

United States Circuit Court for the District of

Idaho, Central Division.

Filed June 30, 1910,

F. D. MONCKTON,
Clerk.

By Meredith Sawyer,

Deputy Clerk.




